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TRANSFORMATION OF PROPERTY RIGHTS OF INTERNATIONAL BUSINESS
ENTITIES IN THE PROCESS OF CUSTOMS REGULATION

The article is aimed at defining the forms and mechanisms of transformation of ownership relations in the
course of foreign economic operations under the influence of customs regulation.

On the basis of a systematic analysis, the article analyses a set of relations related to potential and actual
processes of transformation of property rights of foreign economic entities during customs procedures. The
statistical analysis allowed the author to identify the potential quantitative financial significance of the role of
managerial decisions on the expedient transformation of property rights in the course of customs procedures

to ensure the economic interests of the State. The method of comparisons was used to characterise various

forms of transformation of property rights of subjects of foreign economic activity under the influence of
customs procedures.

The author identifies the following forms of transformation of property rights of foreign economic operators

during customs procedures: free, conditionally compulsory and absolute compulsory transformation. The
conditions of the free form of transformation provide for a de facto free managerial choice on the part of a

business entity. The conditional-compulsory form significantly narrows the possibilities of such a management
choice. The absolute and compulsory form of transformation completely deprives a foreign economic entity
of the opportunity to choose and influence the process of transformation of property rights.

1t is shown that subjects of foreign economic business activity, within the framework of certain situations
arising in the course of customs procedures, may have the opportunity to choose appropriate management
decisions regarding the conditions for transforming their rights to property objects. At the same time,

customs managers also have a certain choice. The author shows the contradictions of interests that may
arise in various forms of transformation of property rights of foreign economic operators. International
business entities and customs authorities enter into certain relations in which they seek to find the most cost-

effective solutions and transformations for themselves. It is advisable to take into account that the benefits
of a particular transformation for the State may be manifested not only in terms of financial results. It is

proved that the transformation of property rights in favour of the state at the level of “ownership” is not
always economically feasible for the state and its economic interests. When making appropriate managerial
decisions on the transformation of ownership rights of foreign economic operators to the objects of customs

control, customs managers should choose the most effective tools and modes of transformation.

Key words: property, business, management, customs procedures, transfer of ownership, foreign economic
activity.
JEL Classification: F10, H82, K11.
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(FEA entities) and customs authorities representing the relevant
interests of the state in regulating foreign economic processes.
At first glance, this issue is inferior in terms of its importance
and complexity to, for example, such issues as the speed and
convenience of customs procedures, the correct determination of
the customs value and country of origin of goods, etc. However,
managerial decisions made in the processes related to the
transformation of property rights of foreign economic operators
also have their own value and significance - both for business
and the state. The transformation of property relations in the
course of foreign economic activity should be based on fair and
effective «rules of the gamey, on the basis of correct management
decisions, including maximum consideration of the interests of
the state, achievement of the required level of national security.

Analysis of recent research and publications. The scientific
works of domestic and foreign researchers, as a rule, quite
actively consider both property issues and problems of customs
regulation of foreign economic activity and the functioning of
customs institutions. With regard to the economic and managerial
aspects of the property problem, recent publications include
works on state regulation of property rights (Moskaliuk, 2020;
Ivaniuta, 2019), transformation of property relations (Noginova,
2014), and intellectual property (Virchenko, Petrunia, Osetskyi,
Makarenko, Sheludko, 2021). With regard to the issues of customs
regulation, we can name, in particular, works on customs security
(Krysovaty, 2020; Berezhniuk, 2009; Pashko, 2009), customs
regulation in the context of global processes (Hrebelnyk, 2017;
Petrunia, Oleksiienko, 2015).

At the same time, the analysis shows that modern scientific
research on the transformation of property rights of international
business entities under the influence of direct customs control
procedures is hardly ever considered.

The article is aimed at defining the forms and mechanisms
of transformation of ownership relations in the course of foreign
economic operations under the influence of customs regulation.

Summary of the main research material. Foreign economic
activity in modern conditions is very large-scale and plays a significant
role. That is why the system of its regulation, the structure of institutions
that influence foreign economic activity at the national (or international)
level, is quite extensive. It usually includes the legislative body, the
government as a whole, a specialised ministry, the state customs service,
the central bank, tax authorities and some others.

The fundamental purpose of foreign economic regulation is to
protect the foreign economic interests of the state. Ukraine has
created and operates a system in which each of the state foreign trade
regulatory authorities performs the functions delegated to it by law
(10).

Regulation of foreign economic processes is a very important
and systemic problem in the modern world. It must ensure the
implementation of a number of basic functions: achieving a
sufficient level of national security; protecting the economic
interests of the state and foreign economic entities; maintaining
the balance of domestic markets and the economic system as a
whole; creating conditions for competition; generating state
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budget revenues, etc. Based on these goals, the state, through its own legislative and executive
authorities, should ensure that all participants in foreign economic activity comply with the established
norms, principles and approaches that will help achieve and maintain an optimal level of the business
environment in the country.

State customs in Ukraine is carried out by the State Customs Service, which has to ensure that
foreign economic operators comply with the system of provisions that act as customs rules. For this
purpose, the customs authorities are, of course, granted the relevant powers. These powers include,
among other things, issues related to ownership of certain objects involved in foreign economic
activity.

In general, foreign economic flows represent the movement of certain groups of objects, both tangible
and intangible. These flows, in particular, include the exchange of goods, services, securities, intellectual
property, etc. At the same time, these same objects are the respective objects of property rights of
international business participants, since in foreign economic activity the concept of property is actually
identified with the concept of goods, as goods are understood to mean any products, services, works,
intellectual property rights and other non-property rights intended for sale.

Property in foreign economic activity may also include, in addition to manufactured end products,
means of production (including vehicles), cash, shares, other securities, and other property for consumer
and industrial purposes.

The traditional understanding of property is based on the fact that the mechanism of property relations is
based on the right of ownership of certain objects. Moreover, property is understood not only as belonging
to a particular person and not only as the relationship of that person to them, but also as a system of
social relations regulated by law regarding the possession, disposal and use of certain objects. Possession,
disposal and use are three levels, three sections of the totality of the owner’s rights. In real life, these levels
of property rights can acquire a rather complex and dynamic actual content, based on the fact that both
the right holder and the state as a regulator can change the ratio of potential and actual property rights in
a certain way.

Private property is a very important component of modern social life and business organisation.
It creates freedom of entrepreneurship and generates the corresponding interest of its subjects.
However, in the civilised world, there are no unregulated and unlimited private property rights. This
also applies to foreign economic activity. In certain cases, provided for by the regulatory «rules of
the game», certain objects included in foreign economic flows may be transferred to the state free of
charge or forcibly seized from the owner by a court or other competent authority as a sanction for an
offence (11). In other words, in the foreign economic sphere, certain management decisions are made
on an almost regular basis that directly affect property rights and may lead to their transformation.

In our opinion, it is advisable to distinguish three separate forms of the process of transformation
of property rights of international business entities in the course of customs procedures and customs
regulation of foreign economic activity. We are talking about free, conditionally compulsory and
compulsory transformation of ownership rights to certain objects (Fig. 1).

Free transformation. It takes place without direct interference of customs and other state authorities
in certain foreign economic processes and management actions. Forms of free transformation, i.e. the
transfer of ownership rights from foreign economic operators to the state for objects crossing the customs
border, include

a) deliberate transfer of property rights to the state as a result of the application of the customs
regime «waiver in favour of the state;

b) classification of property as «ownerless» due to certain circumstances.

With regard to the first situation, the application of the «abandonment in favour of the state» regime
applies to goods under customs control in the customs territory of Ukraine, which the owner has abandoned
in favour of the state without imposing any conditions in his favour. Such a situation may arise in various
circumstances, in relation to different forms of foreign economic activity and respective customs regimes.
These may include, for example, the unwillingness or inability of a foreign economic operator to pay all
necessary taxes and duties on a particular property item that has been placed under customs control, if
they are significant; or the inability to obtain the relevant permits when certain property items cross the
customs border and, moreover, the high transport costs for returning these items to the country of export,
etc.
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Figure 1. Forms of transformation of property rights of international business entities
under customs regulation

This transformation of ownership relations has certain contradictions with the interests of the state.
Moreover, in some cases, it may not be profitable for the state to allow the use of this customs regime at
all. In particular, the economic inexpediency of accepting objects under the «refusal in favour of the state»
regime should be based on the inability to obtain sufficient profit from goods whose storage or use period
has expired; goods requiring special storage conditions when the customs authority is unable to provide
such conditions; goods whose storage and sale costs will exceed the amount of proceeds from their sale,
etc. In other words, if it costs the state more money to receive, store and dispose of a «donated» foreign
economic object than it can receive as a result of its sale or use, this should be considered an economically
disadvantageous transformation of property rights, and the state should refuse this «offer». Therefore,
it is indeed advisable that the legislation should contain appropriate prohibitions and restrictions on the
inclusion of certain categories of property in this customs regime.

As for the second situation (the «ownerless» form), it is obvious that property may be considered
ownerless if there is evidence of the absence of a real owner. Such a situation may arise, in particular, as a
result of the death, incapacity or disappearance of a foreign economic operator - the owner of the relevant
goods, property, etc. - if the heir does not claim these property objects, or the unwillingness of the operator
to appear to clarify ownership of objects under customs control, etc.

At the same time, it should be noted that the customs «rules of the gamey, along with the possibility of
free transformation of ownership rights to objects involved in foreign economic activity, also provide for
the use of «forced» transformation of ownership rights to objects crossing the customs border of Ukraine
- in the form of conditional and absolute forced transformation.

A conditionally compulsory form of property rights transformation. It provides for the transfer of
ownership of objects under customs regulation not as aresult of a certain free act. In such cases, international
business entities (the current owner) give up their property rights to the relevant object, which, due to
certain circumstances (violation of customs rules), has led to unfavourable property obligations to the
state in the form of large administrative penalties for the entity.

The absolute compulsory form of property rights transformation does not provide for free decisions
on the part of the foreign economic operator - the owner of a certain object. In such cases, the customs
regulator has no alternative but to include a compulsory mechanism for transferring ownership of the
object.

In our opinion, in the context of the «compulsory» component of the transformation of ownership
rights of foreign economic operators to certain objects, a number of important and rather ambiguous
issues arise from an economic point of view. Basically, they all boil down to whether it is economically
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feasible for the state to apply the most severe means of punishing violators of customs rules (such as
confiscation) or whether it is more efficient to use administrative levers.

Assessment of the effectiveness of customs institutions in restricting the property rights of international
business entities should be carried out in several main areas. One of them involves the analysis and
comparison of the amount of material income from the direct acquisition of certain objects by the state as
a result of regulatory activities and various state expenditures - direct and indirect.

Among the direct costs of the state, in particular, are the expected expenses of state bodies during the
temporary disposal of seized and detained property (storage, protection, transportation, etc.), their return
to the legal owner or their final transfer to the state.

Indirect costs of the state should be considered, for example, shortfalls in the state budget due to
the introduction of certain customs restrictions for foreign economic operators. Such «lost profits» will
include potential mandatory taxes, fees, and payments not received by the state in respect of property
involved in foreign economic activity that became the property of the state as a result of violations of
customs legislation by foreign economic operators. It is possible that such shortfalls in the state budget
may reach significant amounts. For a relative quantitative benchmark, we can take the size of the average
daily transfer to the budget of customs duties and other taxes and fees: in 2023, this figure was UAH 1.27
billion (it should be taken into account the monthly growth of this indicator: for example, in October
2023, it was UAH 1.56 billion) (12). Table 1 shows the scale of the problem of customs rules violations in
Ukraine in 2022-2023, in particular, by the number of customs rules violations, the number of cases with
seizure of offence items, and the financial weight of customs rules violations.

Table 1
Indicators of violations of customs regulations in Ukraine

Indicator. 2022 2023
Total number of violations of customs regulations 11098 11935
The value of the items of customs rules
violations, UAH billion.
The number of cases of violations considered 9825 3493
by the customs authorities,
including the seizure of items of violations

2,9 8,9

of customs regulations 2250 2962
The value of offences SelZG.:d.by customs authorities, UAH 0.698 0.938
billion.
Number of cases of offences brought to 5701 6912
court by customs
Confiscation of goods and fines imposed 18 20

by courts, UAH billion.
Source: compiled by the authors on the basis of (12).

It should also be borne in mind that the state’s benefit from obtaining ownership of certain objects may
be not only material and financial. For example, the level of benefit from eliminating the potential danger
caused by the possible unimpeded illegal crossing of the customs border of Ukraine by objects owned by
foreign economic operators, which may lead to direct or indirect negative economic consequences, should
be taken into account.

As a result, a comparison of government expenditures and the benefits and income received from the
detention of relevant property of international business entities during customs control will, of course,
provide an answer to the economic feasibility of applying compulsory and conditionally compulsory
forms of transformation of property rights of these entities.

Conclusions. Thus, until the moment when the property objects arrive at the state customs border, the
ownership of these objects belongs to certain participants in foreign economic activity. However, during
the passage of the customs border, the transformation of ownership may occur, and the subject positions
may be adjusted. The forms of transformation of property rights of foreign economic operators are
free, conditionally compulsory, and absolute compulsory. Each form of transformation involves certain
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management decisions - both on the part of foreign economic operators and customs authorities. These
decisions reflect and attempt to realise certain economic and other interests. In a number of cases, the right
to dispose of property is transferred to the customs authorities of the state. This means the possibility of
deciding on the further fate of the relevant property in terms of allowing or prohibiting its import into the
country of import. That is, at this stage, prerequisites may arise that will limit or complicate the right of
the rightful owner to freely dispose of the relevant objects. In particular, this may happen if the necessary
information (regarding shipping and transport documents) is incomplete or lacking for a smooth border
crossing, or if the declared and actual data regarding the property crossing the border do not match.
Moreover, if the violation is sufficient to warrant the detention or seizure of the relevant property, the state
will transfer the right to possess and dispose of the relevant property until the situation is reviewed and a
decision is made by the judicial authorities.
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Memoro cmammi € 6usnauenns Gopm ma mexanizmie mpancgopmayii 6I0HOCUH 6IACHOCME 6 NPoyect 30IUCHEeHHS
306HIUIHLOCKOHOMIYHUX Onepayitl nio 6NIUBOM MUNHO2O0 Pe2yTI0BAHHS.

Ha ochogi cucmemnozo ananisy npoananizo8aso cykynticmo 8i0HOCUH, NO8 A3AHUX 3 NOMEHYIIHUMU MA PealbHUMU
npoyecamu mpancopmayii npas eLacHocmi cyo '€kmie 306HIUHbOCKOHOMINHOL JIANbHOCTI NIO YAC NPOGEOeHHs
mumnux npoyedyp. Cmamucmuynuil ananiz 003601uU6 GUAGUMU NOMEHYIliHe KiTbKICHe (DIHancose 3HAUeHHs POl
VAPAGNIHCOKUX PitleHb w000 00YiibHOi mpancghopmayii npas AacHOCmi npu 30LUCHEHHI MUMHUX npoyeoyp Os
3a0e3neuenHs eKOHOMIUHUX iHmepecis Oepacasu. Memoo nopigHaAHb 6Y10 BUKOPUCIAHO NPU XAPAKMEPUCTIUYT PI3HUX
popm mpanchopmayii npas enacnocmi cyod '€kmie 308HIUHbOCKOHOMIYHOI QIsIbHOCMI NIO GNAUGOM 30TUCHEHHS.
MUMHUX BPOYeOyp.

Busnaueno maxi gopmu mpancgopmayii npae enacnocmi cyd €Kmis 306HIUHbOCKOHOMIMHOL OIAIbHOCHE Ni0 YaC
NPOBEOeHHs, MUNHUX NPOYEOYP, SIK BLIbHA, YMOGHO-NPUMYCO8A MA AOCOTIOMHO-NIpUMycosa mpancghopmayii. Ymoeu
inbHOI hopmu mpancghopmayii nepedbauaronv Gaxmuyno GilbHUL YRPAGTIHCOKULL 6ubip 3 OOKY ¢y exmy Oisnecy.
Yumosno-npumycosa popma cymmeso 38ys1cye MOMCIUBOCTI MAKO20 YAPAGTIHCHKO20 6UOOPY. ADCOTIOMHO-NPpUMYCO8A
popma mpancgopmayii noguicmio no3oasise cyd €Kma 308HIUHbOCKOHOMINHOTL OISIbHOCIE MONCIUBOCTEN 8UOODY
ma 6NIUGY HA NPOYec Mpanchopmayii npas 61ACHOCHI.

Ilokazano, wjo y cyd’ckmis 308HiluHb0EKOHOMIUHOI Oi3HeC-0IAIbHOCHI 8 PAMKAX NEGHUX CUMYAUill, AKI BUHUKAIOMb
npu NPoBedeHHi MUMHUX Npoyedyp, Moxce 3 AGNAMUCT MONCIUBICIL  BUOOPY BIONOGIOHUX YIPABTIHCOKUX DillleHb
oo ymos mpaucopmayii ix npas na o0 'exmu enacnocmi. QOOHOUACHO Ne6HUl 8UOIP PopMyEMbCa th Y MUMHUX
ynpaesninyis. [lokazani cynepeurocmi inmepecie, sKi MOJCYmMb GUHUKAMU 8 PI3HUX hopmax mpancpopmayii npas
gnachocmi cyd 'ekmig 308HiuHb0eKoOHOMIUHOT disnoHocmi. Cyd ekmu MidCHApOOHO20 Oi3HeCy ma MUMHI OpeaHu
8CMYnaioms y nesui 6IOHOCUHIL, 8 AKUX NPASHYMb GIOULYKAmU HAOLIbUL eKOHOMIYHO 6U2IOHI sapianmu piuleHb ma
mpancgopmayiii 0ns cebde. HoyinbHo epaxosysamu, wo 3uck moi uu iHuioi mpancghopmayii s depoicasu modice
BUABIAMUCA He nuule AK (inancosi pesyiomamu. JJogedero, wo mpancopmayis npas e1acHocmi Ha KOPUCHb
0eporcaslL Ha PIBHI «BONO0IHHAY € He 3A6JICOU eKOHOMIYHO 00YLIbHOIO OJisL 0epoicasi, Oisl il eKOHOMIUHUX THMepPeciB.
Mumni menedoicepu npu nputinammi 6i0N0GIOHUX YNPAGTIHCLKUX pilueHb w000 mpanchopmayii npas nacHocmi
cy0 '€xmie 308HIUHLOCKOHOMIUHOI OIAILHOCI HA 00 €KMU MUMHO20 KOHMPONIO MArOMb NPAGUTLHO 00Upamu
HAUOILIW egheKmUBHI IHCMPYMEHmMU ma pexcumu mpancgopmayii.

KurouoBi cooBa: BracuicTh, Oi3HEC, YNpaBiiHHS, MHUTHI NPOLEAYypH, IEpexiJ MpaB BIACHOCTI,
30BHIIIHE0EKOHOMIYHA JISUIbHICTD.
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