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PECULIARITIES OF INTERNATIONAL
AND NATIONAL EXPERIENCE OF PREVENTION
OF CONFLICT OF INTEREST SETTLEMENT

The purpose of the article is to analyze international and domestic regulations governing the activities related
to the prevention and settlement of conflicts of interest, identify shortcomings in the legislation in this area
and provide proposals for their elimination.

Methods. The study used methods of analysis and synthesis to determine methods of constructive conflict of
interest settlement, as well as to study the international experience of conflict of interest settlement in the civil
service. Statistical and graphical methods are used to analyze the current state of conflict of interest. Modeling
and forecasting to develop proposals to improve the procedure for preventing and resolving conflicts of interest.
Results. The normative-legal acts of the national and international legislation, which regulate the activity in
the direction of prevention and settlement of the conflict of interests, are analyzed. The main normative act of
international law has been found to be the 2003 UN Convention against Corruption. In domestic legislation,
the concept of “conflict of interest” was first enshrined in the Law of Ukraine “On Principles of Preventing
and Combating Corruption” in 2011. It is most often studied as an element of the mechanism to prevent abuse
of state power or as a principle of integrity of state power. It is determined that in the national legislation
the conflict of interests is divided into potential and real, in the international legislative practice into obvious
and potential. The main signs and causes of conflict of interest as a type of corruption-related offense are
highlighted. It is stated that conflicts of interest and corruption cannot be considered in direct connection.
Transparency International s statistics on the Corruption Perceptions Index 2020, the report of the National
Agency for the Prevention of Corruption for 2020 were studied, and it was substantiated that in Ukraine,
despite anti-corruption reform, the overall level of corruption remains high.

1t is theoretically substantiated that the main mechanism for resolving a conflict of interest is its legal
regulation at the level of law. The main directions for preventing and counteracting conflicts of interest
are outlined. The positive experience of resolving conflicts of interest in the civil service in Germany and
France is considered, whose anti-corruption policy is mainly aimed not at resolving conflicts of interest, but
at preventing their occurrence. It is stated that in international practice there are three models of conflict of
interest settlement: preventive, “difficult way”, compliance-based.

Conclusions. It is concluded that counteracting the negative manifestations of conflicts of interest is possible
only by defining the order of actions of civil servants in which it arose and by defining a clear mechanism for
resolving conflicts. Proposals for amendments to the Law of Ukraine “On Prevention of Corruption” and the
Code of Ukraine on Administrative Offenses were submitted.

Key words: anti-corruption policy, normative legal acts, international practice, state powers, counteraction
of conflict of interests, settlement mechanism.
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The legislative and reform processes currently taking place
in Ukraine are primarily aimed at overcoming corruption, the
most negative phenomenon that stands in the way of building an
economically viable and self-sufficient state. At all the times
corruption exert destructive influence to all spheres of public life
acting as a crisis phenomenon that erodes the entire state apparatus
from within and manifests itself in criminal and administrative
offenses (Drozd, Titko, 2014). In Ukraine, despite anti-corruption
reform, general level of corruption remains high this is negatively
perceived by society and requires decisive action. Thus, according
to the Transparency International Corruption Perceptions Index, in
2020 Ukraine ranked 117th among 180 countries (Transparency
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International Ukraine, 2021). The level of legal regulation of the sphere of conflict of interests in public
law relations is also insufficient. Thus, among the people’s deputies of Ukraine 9% have signs of conflict
of interest, and this directly affects the objectivity, fairness and completeness of the person’s state power,
and therefore there is a need for regulation of precautionary measures or their resolution in favor of
interests of society (Yurchyshyn, Poltavets, 2017; Bytiak, 2005).

2. Analysis of recent research and publications

The issue of conflict of interest was addressed in research of following scientists Yu.P. Bytiak,
T.E. Vasylevska, V.I. Vasylynchuk, N.H. Dekhanova, V.K. Kolpakov, I.P. Lopushynskyi,
V.Ya. Malynovskyi, O.Y. Obolenskyi, O.M. Oleshko, I.D. Pastukh, M.I. Rudakevych, Y.O. Kholodenko
and others. Among foreign practitioners who have studied this area, noteworthy are the studies of David
Arellano-Gault, Laura Zamudio-Gonzalez, Walter Lepore.

The purpose of the article is an analysis of international and domestic normative-legal acts, which
regulate activity in the part concerning prevention and settlement of conflict of interests, revealing of
imperfections of the legislation in this direction and granting of offers on their elimination.

3. Presenting of main material

In order to form an understanding of the content of the institution of prevention and settlement of
conflicts of interest, it is necessary to analyze the regulations of national and international law governing
activities in this area. The main normative act of international law in this direction is the UN Convention
against Corruption, adopted by General Assembly resolution 58/4 of October 31, 2003 and ratified
by the Law of Ukraine of October 18, 2006 Ne 251-V (entered into force only on January 1, 2010),
which provides: “<...> Each State Party seeks to create, maintain and strengthen systems that promote
transparency and prevent conflicts of interest; introduce measures and systems that oblige public officials
to provide the relevant bodies with declarations of extracurricular activities, occupations, investments,
assets and significant gifts and profits, which may result in a conflict of interest regarding their functions
as public officials” (United Nations, 2007).

The basic principles of prevention and settlement of conflicts of interest are set out in the International
Code of Conduct for Public Officials, adopted by Ukraine on July 23, 1996. In particular, it is stipulated
that civil servants do not use their official position for unjustified personal gain or personal and financial
benefit for their families. They do not perform any functions and do not have any financial, commercial or
other interests that are incompatible with their position, functions, responsibilities (United Nations, 1996).

In domestic law, the concept of “conflict of interest” was first enshrined in 2011 in the Law of Ukraine
“On Principles of Prevention and Combating Corruption” (in 2016 it expired due to the adoption of the Law
of Ukraine “On Prevention of Corruption”, which, incidentally, definition of the definition of “conflict of
interest” is missing). According to this document, a conflict of interest — is contradiction between personal
property interest, intangible interest of person or people close to her and official authority, the existence of
which may affect the objectivity or impartiality of decision-making, as well as the commission or omission
of actions in the exercise of official powers (Article 1 of Section 1) (Verkhovna Rada of Ukraine, 2011).
It is most often studied as an element of the mechanism to prevent abuse of state power or as a principle of
integrity of state power. Conflicts of interest are divided into potential (having a private interest in the field
in which he performs his official or representative powers) and real (conflict between the private interest
of the person and his official or representative powers) (Verkhovna Rada of Ukraine, 2014).

The National Agency for Prevention of Corruption monitors and controls the implementation of
legislation on ethical conduct, prevention and settlement of conflicts of interest in the activities of persons
authorized to perform state or local government functions and persons equated to them.

According to the National Agency for the Prevention of Corruption (2020 report), the Department for
Compliance with Conflicts of Interest and Restrictions on the Prevention of Corruption in 2020 issued
31 injunctions for violations of the law on ethical conduct, prevention and settlement of conflicts of
interest, other requirements and restrictions provided by the Law, and 95 requests were sent to identify
and/or resolve conflicts of interest (National Agency for the Prevention of Corruption, 2021).

In addition, 239 protocols on administrative offenses were drawn up: Part 1 of Art. 172-4 of the Code
of Administrative Offenses (violation of restrictions on engaging in other paid activities or business);
Part 2 of Art. 172-4 of the Code of Administrative Offenses (violation of restrictions on membership in
the board, other executive or control bodies, etc.); Part 1 of Art. 172-5 of the Code of Administrative
Offenses (violation of restrictions on receiving gifts); Part 1 of Art. 172-7 of the Code of Administrative
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Offenses (failure to report the existence of a real conflict of interest); Part 2 of Art. 172-7 of the Code of
Administrative Offenses (taking actions or making decisions in conditions of real conflict of interest);

Art. 188-46 of the Code of Administrative Offenses (failure to comply with legal requirements (instructions)
of the NAPC) (see fig. 1).

MP.1Art.172-4 mP.2 Art. 172-4 mP.1Art. 172-5 ®mP. 1 Art. 172-7 mP. 2 Art. 172-7 m Art. 188-46

Figure. 1. Protocols on administrative offenses related to conflicts of interest

Signs of conflict of interest as a type of corruption-related offense include: violation of the requirements,
prohibitions and restrictions provided by the Law of Ukraine “On Prevention of Corruption”; committed
by persons authorized to perform the functions of the state or local self-government and persons equated
to persons authorized to perform the functions of the state or local self-government.

In international legal practice, the definition of “conflict of interest” proposed by the OECD
Recommendations is common, according to which a conflict of interest is a conflict between public law
obligations and the private interests of a public official, in which the public official’s interest is related to
private opportunities of individuals may adversely affect their performance of their duties and functions
(OECD, 2021). It should be noted that according to these recommendations, there is an obvious (there is
a personal interest that affects the performance of public officials, even if such a negative impact does not
actually have) and a potential conflict of interest.

Among main reasons of the emergence of private interests and, as a consequence, conflicts of interest
distinguish: distorted moral level of civil servants; creation of such conditions under which a civil servant
has a situation that may lead to a conflict of interest; imperfection of the mechanism for preventing
conflicts of interest; lack of an effective mechanism for criminal and administrative prosecution.

We need to pay attention at the fact that existence of conflict of interest doesn’t indicate direct corruption
component that a person independently decides what to do in a given situation, the arbiter here is the
morality of man. That is why we cannot consider conflicts of interest and corruption in direct relation.

However, although conflicts of interest cannot be equated with corruption, in most cases corruption
arises when the private interest affects or may affect the performance of the duties of civil servants,
indicating that the conflict between private interests and obligations of civil servants can be a source of
corruption. The scientific approach of K.L. Buhaichuk and O.I. Bezpalova deserves attention, according
to whom “conflict of interest can occur not only when the conflict has actually affected the objectivity
and impartiality of decision-making (whether or not to act), but also when it can potentially affect them”
(Buhaichuk, Bezpalova, 2016).

In international regulations, the definition of “conflict of interest” is defined in Section 2 of the
International Code of Conduct for Civil Servants (UN), Article 13 of the Model Code of Conduct for
Civil Servants of the Committee of Ministers of the Council of Europe, Guidelines for Organizing
Economic Cooperation and Development, ethical and anti-corruption codes of conduct of public services.
It should be noted that the Model Code of Conduct for Civil Servants is an appendix to Recommendation
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Ne R (2000) of the Committee of Ministers to member states of the Council of Europe on codes of conduct
for civil servants, and based on this code developed the vast majority of codes of ethics for civil servants.

Main mechanism of settlement of conflict of interest is its legal regulation at the level of law. In
particular, conflict of interest in Poland is settled by norms of legislation on public service (Tokar-
Ostapenko, 2013). It should be noted that Polish conflict of interest doesn’t connect with corruption and
this is the main reason that the legal system put in place is not fully applied; in Bulgaria, Latvia, Lithuania
by the norms of the legislation on the conflict of interests (Council of the Baltic Sea States, 2008); in
Slovenia and Estonia, on the prevention of corruption (Kovryzhenko, 2011).

Criminal law, public administration law, civil service, and ethics of conflict of interest in the United
States (Raile, 2004), codes of conduct in Korea, public service law in Hong Kong and Singapore in Asia
and the Pacific (OECD, 2003). The outlined legislative acts provide mechanism of settlement of conflict
of interest which covers different in essence, but interconnected in content tools aimed at preventing,
preventing, overcoming conflicts of interest in public authorities.

In international practice distinguish three models of settlement conflict of interest: first — preventive
model (conflicts of interest are settled by instruments on a residual basis; there is almost no systemic
corruption, and the settlement covers the best practical tools for prevention, prevention, overcoming
conflicts of interest — Germany, France, Switzerland, EU countries) (Rivchachenko, 2015); second
— “the hard way” (settlement of conflict of interest which is based on moral requirements of the
employee, provided by the recommended codes of ethics — Australia, Canada, USA). It should be
noted that the issue of conflict of interest becomes relevant in the US Congress. In particular, according
to the Harvard Business Review, the number of members of Congress who own shares tends to
increase. Members of the House of Representatives and the Senate generate an abnormally high
return on their investment. According to foreign jurists, this is due to a number of tools available to
parliamentarians: from pushing or “burying” legislative initiatives to regulating contracts, subsidies
and tax rebates (Yurchyshyn, Poltavets, 2017; Rivchachenko, 2015); third — compliance-based (acts
according to the principles established by the code of rules of conduct, is fixed by normative legal
acts of direct action; where the key areas for resolving conflicts of interest are nepotism, patronage,
gifts, use of official information in selfish interests — Japan, Singapore, Hong Kong, South Korea)
(Rivchachenko, 2015).

Thus, among the main areas for preventing and combating conflicts of interest are: limiting of
combination; declarations about personal income, income of family, personal property, presents;
declaration of private interest which has related to contract management, decision-making, participation
in the preparation or provision of policy recommendations; limiting and control after ending of labor
activity of business or activities of non-governmental organizations, gifts and other forms of assistance,
external revenues; refusal and procedure of removal of public officials from the performance of public
duty with the participation of representatives of the parties or the adoption of a specific decision that may
lead to a conflict of interest; alienation through the sale of business interests, investments or through the
creation of trust or “blind trust” in management (Zibold, 2013).

Worth noting is the experience of settlement of conflict of interest at the Public Service of Germany,
where principle of settlement s based of idea that every person who performs public functions, must
inform about any personal interest, which may even approximately affect the decision of the official. In
Germany that is important not only to prevent conflicts of interest in advance, but also to avoid even the
appearance (assumption) of untruths (Petrova, 2015). As we can see, Germany’s anti-corruption policy is
not aimed primarily at resolving conflicts of interest, but at preventing them.

As for sanctions to those who violated the rules of conflict of interest policy, the most severe restrictions
were introduced in France. Thus, the Criminal Code of the country provides for three groups of criminal
acts of corruption: 1) abuse of power, acts that encroach on government; 2) abuse of power, acts that
infringe on the rights of the individual; 3) violation of the duty of decency (Kabashov, 2021). In addition
criminal law of France contains a separate article for a crime involving a conflict of interest, which is
“illegal promotion of interests”. Charges under this article may be brought against any civil servant who
commences employment with a company which has been under his control for the last 5 years of service,
i. e. over which an official has supervised or supervised (Yurchyshyn, Poltavets, 2017). It should be noted
that according to the Law of Ukraine “On Prevention of Corruption”, the term of such a restriction is only
1 year.
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4. Conclusions

Thus, it is possible to counteract the negative manifestations of conflicts of interest only by defining the
order of actions of civil servants in which it arose and by defining a clear mechanism for resolving conflicts
(Pastukh, 2020). Positive international experience in this area shows that the management of conflicts of
interest in the civil service takes place at the stages of conflict prevention, conflict detection and elimination
of the negative consequences of the conflict. The basis in this direction is the well-established activities
of: the legislature on the application of current and implementation of positive experience; executive
power to ensure the organization of control and monitoring of anti-corruption bodies; the judiciary on the
effectiveness of the anti-corruption court, the abolition of illegal decisions taken in the event of a conflict
of interest, the improvement of law enforcement practices to resolve conflicts of interest through a system
of judicial precedents.

In order to prevent and resolve conflicts of interest, it is advisable to make appropriate changes to
current domestic legislation, in particular in the Law of Ukraine “On Prevention of Corruption”: provide
for the definition of “conflict of interest”; distinguish between corruption crimes and corruption-related
offenses. In addition, the Law of Ukraine “On Prevention of Corruption” provides for administrative
liability for violation of the deadlines for taking appropriate measures to resolve conflicts of interest,
accordingly supplementing the Code of Administrative Offenses of Ukraine with the article “Violation of
deadlines for conflict of interest”.
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Memoto cmammi € ananiz MIXCHAPOOHUX MA GIMUUSHAHUX HOPMAMUBHO-NPAGOGUX AKMIE, SKI Pe2laMEeHNyOMb
OISIbHICMb U000 6PE2YTIO6AHH KOHGIiKmY iHmepecie [ 3anobieanHs oMY, 6USGNEHHS HEeOOCKOHALOCHEl
3AKOHOOABCIGA 6 YbOMY HANPAMI MA HAOAHHS NPONO3UYILL U000 IX YCYHEHHS.

Memoou. Y docniodicenni 3 Memoro GU3HAYEHHs MemoOie KOHCIMPYKMUBHO20 8Pe2yi08aHHS KOHGIKmY inmepecis, a
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MAKOJIC GUGUEHHS MINCHAPOOHO20 00CEIAY 8pe2yI08AHH S KOHMIIKIMY IHMeEPecis Ha OePIHCABHIU CLYNCOT BUKOPUCTAHO
Memoou ananizy ma cunmesy. Cmamucmuunuil i epaghiunutl Memoou 3acmoco8ano 01 aHaIizy CYYACHO20 CHIAHY
KoHnixmy inmepecie. Mooenosanns ma npoeHo3yeéanns — 0as po3pooieHHs NPono3uyill oo B0OCKOHATIEHHS
npoyedypu 8pecyIo8aHHs KOHMIIKMYy inmepecie ma 3anodieanHs tomy.

Pesynemamu. [Ipoananizo8ano HOpMamueHo-npagosi akmu HAYiOHANbHO20 U MIJCHAPOOHO20 3AKOHOOA6cmad,
SIKe peSamMennye OisbHICMb Y HaNpami epe2yliosants KOHAiKmy inmepecie ma 3anodieanns tiomy. 3 ’co8awo,
WO OCHOBHUM HOPMAMUBHUM AKMOM MidcHapooHoeo npasa € Koueenyis OOH npomu xopynyii 2003 poxy.
Y gimuusnanomy 3axoH00a8cmei nonsimms «Koughrixm inmepeciey ynepuie saxpiniene y 2011 poyi 6 3axoni Yxpainu
«llpo 3acadu sanobieannss ma npomudii xopynyiiy. Hatiuacmiwe 11020 00CaiONCyIomb K eleMeHm MeXaHizmy
HEOONYWeHHSL 3TOBHCUBAHHS OEPHCABHUMU NOBHOBAICEHHAMU ADO K NPUHYUN D0OPOYECHOCT DepicasHOi 81a0U.
Busnaueno, wo 6 HayioHATbHOMY 3aKOHO0A6CMBT KOHMAIKM IHmMepecie NoOLIAMb Ha NOMEHYIUHUIL | PeaTbHUl, Y
MIDICHAPOOHIL 3AKOHOOABYITL NPAKMUYT — HA 04eBUOHUL A NOMEHYIUHUIL BUOKpeMeHO 0CHOBHT 03HAKU MA NPUYUHU
GUHUKHEHHS KOHQIIKMY iHmepecie K pi3Hosudy npasonopyuenis, nog a3anozo 3 kopynyieio. Koncmamosaro, wo
KOHGIIKm iHmepecie ma Kopynuyilo He MOJICHA PO32ns0amu Y NpIMoMy 63AEMO36 S3KY.

Hocnioxnceno cmamucmuxy Transparency International wooo indexcy cnputinamms xopynyii 3a 2020 pix ma 36im
Hayionanvhozo acenmemea 3 numans 3anobdicanns xopynyii 3a 2020 pix, 3a pesyriomamamu 4020 00IpyHMOBAHO,
wo 6 Yxpaini, Hezgadcaiouu Ha AHMUKOPYRYIUHY pedhopMmy, 3a2anbHull PigeHb KOPYRYIT 3anUUaAEmbCs 6UCOKUM.
Teopemuuno 00TPYHMOBAHO, WO OCHOBHUM MEXAHIZMOM YpPe2yl08aHHs KOHAIKMY inmepecie € 1020 npasose
VHOPMYBAHHSL HA pieHi 3akoHY. OKpecieHo 0CHOBHI Hanpsmu wo0o npomudii Konguikmy inmepecie i 3anodieanHs
iomy. Posensinymo nosumueHuil 0ocsio ype2ynosanHs KOHMIIKmMY inmepecie Ha oepiucasHitl cyxucoi 6 Hiveuyuni ma
Dpanyii, aHmuxopynyiuHa NOAIMUKA SKUX CAPAMOBAHA 30€01IbUI020 He HA 6Pe2ylioeants KOHIIKNY iHmepecis,
a Ha 3anobieanns 1020 suHuKHenH0. Koncmamosano, wo 8 MidcHapoOHill npaxmuyi 6UOKpemMaioms mpu mMooeni
8pe2YTI0BAHHS KOHDIIKMY iHmMepecia: npegeHmusHy, Mooelb «8aicKo2o uiaxyy, compliance-based.

Bucnosxu. 3pooneno eucnoeox, wo 3abesneuysami npomudilo HecamugHUM HPOSGAM KOHIIKMIe inmepecie
MOJICHA AuiUe WIIAXOM 6USHAYEHHS NOPAOKY Oill 0EPIHCAGHUX CIYICOOBYIB, Y AKUX 6IH GUHUK, MA BCMAHOBIEHHS
YImMKO20 MEXAHI3MY epe2yniosanis Konguixmis. Haoano nponozuyii wooo enecennst amin 0o 3axony Yipainu «Ilpo
3anobieanns xopynyiiy ma Kooexcy Ykpainu npo aominicmpamushi npasonopyiueHus.

KutouoBi ciioBa: anTHKOpyMIIiiiHA OTITHKA, HOPMAaTUBHO-TIPABOBI aKTH, MIKHAPO/JHA PAKTHKA, IeP>KaBHI
TIOBHOBaKEHHSI, TPOTHAIS KOHQIIIKTY IHTEpECiB, MEXaHiI3M yPETryIIOBaHHS.
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