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IMPROVING THE INTERACTION OF STATE INSTITUTIONS FOR THE
CONTROL OF DISPLACED GOODS ACROSS THE CUSTOMS BORDER
OF UKRAINE USING THE “SINGLE WINDOW” MECHANISM

The creation and use of the principle and mechanism of a “single window” for international trade
contributes to the optimization of control procedures in the framework of movement of goods units
across the customs border of Ukraine and increasing the institutional capacity of state institutions. The
implementation of the “single window” mechanism in customs, sanitary-epidemiological, veterinary-
sanitary, phytosanitary, environmental, radiological and other types of state control is complicated
by the inconsistency of the regulatory framework on the functioning of the “single window” both
in the customs sphere and in implementation of other types of state control; the imperfection of the
organizational and technical support of the functioning of the “single window”; insufficient use of
risk-based methods for the selective selection of control objects. The study found that, thanks to the
introduced legislative changes, it was possible to get closer to the basic principles of organizing a
“single window” for the implementation of: standardization in providing information and presenting
documents required for all types of state control through a single information channel, the coordination
of the actions of the control authorities in connection with the election of the chief authority in the system
of control authorities (as a rule, this is a customs authority) of the body that coordinates their activities,
one-time implementation of control procedures with the inspection of goods.
The article focuses on the need as soon as possible to conduct information and technological
coordination of the interaction of state institutions for the control of displaced goods across the
customs border of Ukraine to prepare a list of information presented by government authorities
as well as the content and format of these data, approving a set of harmonized information for
presentation using a single state information web portal ““Single Window for International Trade”;
the exchange of experience with the Ministry of Environmental and Natural Resources of Ukraine,
the State Environment Inspectorate and the organization of training seminars on the control by
customs officers of specific foreign economic operations. It has been substantiated that the full
Sfunctioning of the “single window” mechanism will contribute to the fulfillment of a number of
international legal obligations of Ukraine within the framework of the WTO, will improve the
conditions for conducting foreign economic activity in Ukraine.

Key words: state service, state institutions, control authorities, customs control, customs
procedures, interaction of state institutions, the single window mechanism, reforming of state
institutions.

JEL Classification: H11, D73.
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necessitated the need to enhance the regulatory role of the state in the development of full-time
transformation of the economy, set new requirements to the state administration of foreign eco-
nomic processes. Large-scale modernization of the national economy is inextricably linked to
the reform of the implementation of state control functions at the border of Ukraine, requires
a significant deepening of the interaction of various structures involved in regulating foreign
economic operations to streamline standards, rules and procedures when moving goods across
the customs border of our country.

The lack of coherent and systematic activities of the state and its institutions during the
implementation of modern reforms with the gradual evolutionary development of procedures
and rules in the sphere of foreign economic activity has created a contradiction between new
dynamic market relations oriented to the wide participation of actors in world processes and the
current system of governance, which is constantly lagging from the turbulent flow of economic
transformations and in fact slows them down. The solution of this contradiction requires the
formation of a modern paradigm of public administration in the sphere of foreign economic
activity based on the introduction of the “single window” principle in innovative technologies
in public management.

The creation and use of the principle and mechanism of a “single window” for international
trade is recognized as the best international practice, contributes to international trade, stream-
lining activities during control procedures within the movement of commodity units across the
customs border and, at the same time, enhances the institutional capabilities of state institutions.
The need to introduce a “single window”” at the customs border is recognized by the World Cus-
toms Organization (WTO Framework Standards), the United Nations Economic Commission
for Europe (Recommendations 33-35 of the Center for Trade Facilitation and Electronic Busi-
ness UN / CEFACT), the EU-Ukraine Association Agreement (article 76 on the application of
EU guidelines, such as Customs prototypes (Customs blueprints). The draft law No. 7010 “On
Amendments to the Customs Code of Ukraine and some other laws of Ukraine on the introduc-
tion of a “single window” mechanism and optimizing the implementation of control procedures
when goods move across the customs border of Ukraine, September 5, 2018 with amended by
the President, as a whole, was adopted by the Verkhovna Rada can be considered as one of the
ways to improve the “single window” mechanism.

2. Literature Review

Significant developments in the field of research of theoretical foundations and institution-
al factors for the formation of an effective system of state regulation in the foreign economic
policy, the importance of control authorities in the institutional mechanism for the formation
and implementation of customs policy was carried out by such scientists as IG Berezhnyuk,
L. Ivashova, I. M.Kveliashvili, V.P.Naumenko, P.V.Pashko, P.Pisnoy, D.V. Priymachenko,
G.Yu.Razumei, V.V.Chentsov and many others. Considering the special importance of the ef-
fective development of the foreign economic, the organization of control and regulation in this
direction and the maintenance of the economic security of the state with the aim of general
economic development, many well-known modern scientists pay attention to the study of these
issues. Moreover, all theoretical developments in this area are somehow connected with the
issues of state regulation of foreign economic activity as the basis of state policy in the sphere
of foreign economic relations and the role of state and non-state institutions in its provision. It
should be noted that the recent transformations of the current national legislation, changing the
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role of state institutions in building a democratic, social and legal state identified a number of
problems whose urgent solution is essential.

The introduction of the “single window” technology in the sphere of state regulation is con-
sidered in the works of K. Apanasenko, A. Brachuk, N. Bulychev, B. Kormich, Yu. Kuneva,
A. Makarenko, V. Naumenko, Yu. Pivovar, G. Pisarenko, V . Platonov, I. Sitko, V. Timoshchuk,
I. Fedotova and others. It is advisable to study the process of reforming the activities of state in-
stitutions in the context of active reformatting the interaction of state authorities in the direction
of optimizing control over displaced goods across the customs border of Ukraine.

It should be noted, paying tribute to the results of scientific research on this issue, that within
the framework of the implementation of administrative reform aimed at improving the func-
tioning of all public authorities, the issues of improving the interaction of state institutions for
controlling displaced goods across the customs border of Ukraine with using the “single win-
dow” mechanism, did not receive information and analytical support and did not find the proper
scientific basis of. In particular, there is some uncertainty in the positions of researchers on the
distribution of the functions of officials of various state control services, the mechanism of prac-
tical coordination of state authorities exercising control functions, which necessitates additional
consideration of this issue.

3. Summary of the main provisions

The government made an important step in the implementation of the “single window” in
August 2016 with the entry into force of the Resolution of the Cabinet of Ministers of May 25,
2016 No. 364 "Some issues of the implementation of the" single window "principle in the im-
plementation of customs, sanitary-epidemiological, veterinary-sanitary, phytosanitary, environ-
mental, radiological and other types of state control", however, there are a number of problem-
atic aspects arising in the operation and development of this mechanism.

Firstly, there is an inconsistency of the regulatory framework on the functioning of the “sin-
gle window” both in the customs sphere and in the implementation of other types of state con-
trol. Thus, the practice of providing documentation immediately in paper and electronic forms
remains common, and explains the existing legislative and regulatory requirements.

Secondly, there is the imperfection of organizational and technical support of the functioning
of the “single window”. According to the Analytical Report “Simplification of trade procedures
in Ukraine: Estimates and Business Expectations - 2017” prepared by the Institute for Economic
Research and Policy Consulting, time spent at customs has not changed for 52% of exporters
and 54% of importers polled.

Thirdly, there are insufficient use of risk-oriented methods for selective selection of objects
of control.

Thus, although according to the State Fiscal Service data, on average, 89% of cargoes are
processed through the “single window” system, still today the main goal of the “single window”
mechanism operation, which is to simplify trade and reduce business time, is still not achieved
when passing the procedures of registration of commodity units from a single submission by the
enterprise of a standardized data set, which will allow all control authorities to use them within
the “single window” [9].

On October 4, 2018, the Law of Ukraine on the introduction of a “single window” mech-
anism and streamlining the implementation of control procedures for the movement of goods
across the customs border of Ukraine came into force. This law also amended the package of
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35 laws identified as necessary to improve the business climate and economic growth in the
country. It's the document, which, in essence, legalized the changes that have already been
introduced by the government at the level of bylaws, contains a number of important innova-
tions. In particular, the law for the first time proposed the definition of the term “single window
mechanism”, as a mechanism for interaction between declarants, their representatives and other
interested persons and income authorities and fees, other state authorities, institutions and or-
ganizations authorized to perform certain control or authorization functions regarding goods,
vehicles across the customs border of Ukraine, that will provide the interested person with the
opportunity at one time to submit electronically to the single information web portal a set of
harmonized information in order to comply with the requirements for the movement of goods
and vehicles across the customs border of Ukraine, provided for by the Customs Code, other
laws of Ukraine, international treaties of Ukraine, consent to be bound which provided by the
Verkhovna Rada of Ukraine, other regulatory acts [12].

In the previous edition of the Customs Code of Ukraine there was only a mention of the
“single window”, without any terminology and detail. So, in the fourth part of Article 319 it is
indicated that the control over the movement of certain types of goods across the customs border
of Ukraine is carried out by other state authorities, carried out according to the “single window”
principle, which corresponds to international practice and recommendations of international
organizations in the application of a single information and telecommunication system with the
income authorities and fees. However, this provision of the Customs Code of Ukraine is almost
impossible to implement without amending other laws of Ukraine, which regulate the imple-
mentation of relevant types of control and the provision of relevant permits, because today these
laws provide for the issuance of relevant documents only on paper. Thus, the changes proposed
by the legislators allowed to get closer to the basic principles of the organization of a “single
window”, formulated by world practice, on the implementation of:

* standardization of information provision, namely: the documents necessary for carrying
out all types of state control are submitted once through a single channel;

* coordination of actions of supervisory authorities in connection with the election of the
main one in the system of supervisory authorities (usually a customs authority) of the authority
that coordinates their activities. If for control requires the inspection of goods, the main author-
ity coordinates other authorities to conduct such an inspection at the same time;

* one-time control procedures, which consists in the implementation, if necessary, sampling
of goods and samples, such a selection with the inspection of goods [1, 8, 13, 14].

For interaction between the declarant and the customs authorities, the order has to be settled
at the legislative level, which should ensure (fig. 1):

* exchange of documents and information regarding the movement of goods, vehicles
through the customs border of Ukraine between interested parties;

* transfer by state authorities, institutions and organizations of the relevant permits docu-
ments or information about the introduction (exclusion) of goods into the relevant register in the
income authorities and fees in electronic form using electronic digital signature (EDS) means;

* the use by income authorities and fees of information from relevant registers or documents;

* the provision by authorized authorities carrying out sanitary, phytosanitary inspections of
goods and vehicles imported into the customs territory of Ukraine (also for the purpose of tran-
sit) of information on the results of such activities;

* multiple use of one-time entered information;
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* coordination by the income authorities and fees of control measures by the authorized
authority implementing sanitary, phytosanitary measures in relation to goods, vehicles, etc. [5].

State Nuclear Regulatory
Inspectorate of Ukraine

Ministry of Economic
Development and Trade of Ukraine

State Fisheries Agency of
Ukraine

Ministry of Ecology and Natural

Resources
State Committee for Television
and Radio Broadcasting of
Ukraine
Information Ministry of Agrarian Policy and
request Food of Ukraine
Customs Z> State Forest Resources Agency
of Ukraine
Single . .
R g % Ministry of Culture of Ukraine ‘
window

State Service of Ukraine for

Resolution
Food Safety

—’» National Bank of Ukraine ‘

State Export Control Service of
Ukraine

General Headquarters of the
Armed Forces of Ukraine

State Service of Ukraine on
Medicines and Drug Control

Fig. 1. Information interaction of state institutions in the framework of the use of the single
state information web portal “Single Window for International Trade”

Thus, the number of necessary permits used in customs control and customs clearance of
goods and the number of control authorities at the border are reduced due to the delegation of
authority exercised with:

* the assignment of duties on the verification of permissive documents on customs officials,
which today are carried out by officials of the State Environmental Inspectorate;

* the assignment of duties to officials of the State Border Service regarding the verification of
the level of radioactive contamination of vehicles and cargo imported into the customs territory
of Ukraine, today are carried out by officials of the State Environmental Inspectorate;

* the abolition of the sanitary-epidemiological control of commodity units moved across the
customs border of Ukraine [12].

4. Discussion

According to the legislators, sanitary and epidemiological control of goods de facto boils
down to obtaining a “conclusion”, that is, a certificate, the basis for the publication of which is
a statement that in no way indicates a real inspection and safety of a specific consignment of
goods, this conclusion actions up to 5 years. With the adoption of the law, the conclusion was
eliminated as a permissive document for import, as it was exclusively a bureaucratic obstacle to
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international trade. But, with the aim of improving the legislation on ensuring the sanitary and
epidemiological welfare of the population and optimizing the procedure for conducting sani-
tary-epidemiological surveillance with relevant amendments to Article 16 of the Law of Ukraine
“On ensuring the sanitary and epidemiological welfare of the population”, as well as Article
28 of the Law of Ukraine “On Protection of the Population against Infectious Diseases”, it is
established that sanitary and epidemiological supervision is carried out by officials of the sani-
tary and epidemiological service in the customs territory of Ukraine after customs clearance of
goods imported into the customs territory of Ukraine. It will be limited the functions of officials
of the sanitary-epidemiological service to preventive and anti-epidemic measures by conducting
medical examinations of passengers, crews, etc., including people with symptoms of infectious
diseases at checkpoints across the state border of Ukraine.

In our opinion, the above changes in the framework of administrative reform will have both
positive and negative consequences. For example, the transfer of implementation of sanitary and
epidemiological supervision of goods imported into the customs territory of Ukraine from the
border into the country has signs of introducing a customs audit, and this method of monitoring
complies with international standards. However, the delegation of responsibilities for checking
the level of radioactive contamination of vehicles and goods from the border inland may have a
negative effect in the context of the security of the state.

Until recently, in accordance with the resolution of the Cabinet of Ministers of 05.10.11
No. 1031 "Some issues of implementation of state control of goods moved across the customs
border of Ukraine", the implementation of radiological control of vehicles and goods moved
with their help was carried out once when imported to customs the territory of Ukraine - at
checkpoints across the state border of Ukraine (points of entry into the customs territory of
Ukraine) or at customs authorities of destination (for goods that move (send by postal) in inter-
national postal and express shipments) [4]. In the presence and proper functioning at the cus-
toms posts of the complex of automated control over the movements of radioactive substances
and nuclear materials, such monitoring was carried out only if the natural background radiation
was exceeded. Checkpoints across the state border of Ukraine are provided with the functioning
of a complex of automated control over the movement of radioactive substances and nuclear
materials in accordance with the provisions of Cabinet Decree No. 364, consider radiological
monitoring complete, if goods are released from such a customs point across the state border of
Ukraine to move them to the destination customs.

An authorized official of the State Ecological Inspectorate in the information system has
to form a message about the negative results of radiological monitoring when an excess of
natural radiation background is detected using automated control systems for the movement
of radioactive substances and nuclear materials. The list of checkpoints across the state border
of Ukraine was approved by the Order of the Ministry of Finance of July 25, 2016 No. 657, in
which the complexes are in operation for the automated control of the movement of radioactive
substances and nuclear materials (now there are 47 of the 196 existing) [10, 11]. In connection
with the changes introduced by Law No. 2530-VIII, it is a novelty that representatives of the en-
vironmental service should be called in only when mobile devices of border guards show excess
radiation levels. If a call was made, the experts should immediately arrive and within two hours
decide the fate of the product or vehicle: skip, prohibit a pass or appoint inspections / sampling
/ additional processing. The order of interaction of the State Border Service of Ukraine and the
central executive authorities, which is the implementer of state policy for the implementation
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of state control within the protection of the environment, rational use, reproduction and protec-
tion of natural resources, in identifying the excess of the allowable level of ionizing radiation
of vehicles and goods moved across the state border of Ukraine, established by the Cabinet of
Ministers of Ukraine.

The introduction of a state program for the arrangement of checkpoints (primarily interna-
tional and interstate) with complexes controlling the movement of radioactive substances and
nuclear materials will allow automating and targeting (more targeted) radiological monitoring,
eliminating the human factor, avoiding unnecessary burden on the State Border Service by im-
posing new responsibilities. Thus, the optimization of procedures for state control of goods
moved across the customs border of Ukraine requires not only the introduction of modern ap-
proaches to the implementation of the principle and mechanisms of the “single window”, but
also the coordination of actions, a clear division of duties and responsibility for quality, time-
liness and unification of information necessary for carrying out all types of state control, be-
tween all supervisory authorities, to avoid duplication of functions and procedures, unnecessary
time expenses, wider use of risk-based methods for selective selection of control objects. Law
No. 2530-VIII creates a legislative framework for the application of the “single window” prin-
ciple, as well as for the functioning of the unified state information web portal “Single Window
for International Trade”. However, the mechanism of coordinated implementation of informa-
tion technology, methodological, personnel support of the authorities involved in state control
of goods transported across the customs border of Ukraine needs to be developed. All this will
contribute to the optimization and simplification of the procedure of state control in the imple-
mentation of foreign economic operations; a decrease in the number of regulatory authorities at
checkpoints across the state border of Ukraine and in places of customs clearance of goods and
vehicles within the country; improving the export potential of Ukraine; reducing the number of
permits and administrative pressure for businesses; reducing the risk of corruption due to the
introduction of paperless interaction between government officials and business entities.

A lot has been done to introduce a “single window” in Ukraine by this time. The State Fiscal
Service has developed and put in place a software and information complex, which has been in
operation since September 2016 and should ensure the exchange of information between cus-
toms, enterprises and government regulatory authorities. However, for the implementation of
innovations the State Fiscal Service in the shortest possible time it is necessary:

* preparing a list of information submitted by state authorities in the “single window” and
determining the content and format of this data;

* approving a set of a unified list of information when submitting it through the single state
information web portal “Single Window for International Trade”;

* exchanging experience with the Ministry of Ecology and Natural Resources, the State Eco-
logical Inspectorate, organizing training seminars on the control by officials of customs posts of
pesticides and agrochemicals, waste, GMOs, aquatic biological resources, species of wild fauna
and flora, which are subject to the regulation of CITES Convention.

5. Conclusions

The introduction of administrative and legislative reforms is due to the need to improve
the conditions for conducting foreign economic activity in Ukraine, reducing the time required
for export-import operations and, accordingly, improving Ukraine’s investment attractiveness
through legislative regulation of the interaction between income authorities and fees other
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government authorities and participants in cross-border trade using the “single window” mech-
anism. The introduction of a “single window” mechanism with the intensification of the process
of automation of control procedures is an important step in solving the problem of organizing
interaction between state institutions for the control of moved goods across the customs border
of Ukraine. This concerns the implementation of information technologies not only in the cus-
toms service system, but also other control authorities using software and technology complex-
es, with the integration of customs databases with databases of government authorities that have
functions of monitoring moved goods across the customs border of Ukraine. The functioning
of a single information web portal of a set of harmonized information will allow to systema-
tize information about the requirements of customs legislation, rules, regulations and methods
for carrying out operations for the movement of goods across the customs border of Ukraine,
increase awareness and reduce the time costs of subjects of foreign economic activity. The full
functioning of the “single window” mechanism will ensure the implementation of a number of
international legal obligations of Ukraine in the framework of the WTO. At the same time, the
process of practical implementation of the “single window” mechanism, its organizational and
information technology improvement, requires careful study.
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Cmeopents ma 6UKOPUCIAHHA NPUHYUNY MA MEXAHIIMY «EOUHO020 GIKHAY 0N MINCHAPOOHOI mopeieni
cnpuse onmumizayii nposedents npoyedyp KOHMPONO 6 PAMKAX NepeMilyenHs. MOoBaAPHUX OOUHUYDL
yepes Mummull KOpooH Ykpainu ma niosuwenHs iHcmumyyiiHoi cnpoModCHOCII 0ePHCAGHUX OP2aHIS.
Peanizayis mexanizmy «€0uHo20 BiKHA» NPU MUMHOMY, CAHIMAPHO-eNi0eMiON02IUHOMY, 8eMePUHAPHO-
CaHimapHomy, GimocanimapHomy, eKoioiuHOMY, paoionoeiyHOMy mMa IHWUX BUOAX OEPHCABHO20
KOHMPOIIO  YCKIAOHIOEMbCA  HAABHICHIO HEY32002CEHOCI  HOPMAMUBHO-NPAG060I 0a3u 3 NuUmars
(yHKyioHysaHHs «€OUHO20 BIKHAY SK V MUMHIL cepi, maxk [ y cpepi 30iicHenHs iHUUX U6
0epoIcagHo2o KOHMPOI0, HeOOCKOHANICMIO Op2aHi3ayiino-mexHiunoeo 3adesneuents QyHKYionyeanHs
«EOUHORO BIKHAY, HEOOCMAMHIM GUKOPUCAHHAM PUBUK-ODIEHMOBAHUX MeMOOi6 Olii CeleKmUBHO20
6i000py 00 ckmis Konmponto. B x00i docrioxcenHs 0YI0 8CMAHOBNIEHO, WO 3A608KU 8NPOBAONCEHUM
3AKOHOOABUUM 3MIHAM B0ANIOCA HAOIUSUMUCH 00 OA308UX NPUHYUNIE OP2aHI3aYil «EOUHO20 BIKHAY U000
BNPOBANIICEHHA. CINAHIAPMUI0BAHOCTT HAOAHHS THopMayii ma noOanHs OOKYMeHMI, HeoOXIOHUX O
npo8eder s 6CiX 6UOI6 0ePICcaHO20 KOHMPOTIO, Yepe3 EOUHUL IHPOPMAYIIHUL KAHAL; KOOPOUHOBAHOCMI
Oitl KOHMPONIOIOYUX OP2aAHiE Yepe3 OOPAHHA 20]106H020 Y CUCNEMI KOHIMPOTIOIOUUX OP2AHIE (SIK NPAsUo,
ye MUMHULL OP2aH) Opeany, AKUL KOOPOUHYE IX OLLIbHICHb, 0OHOKPAMHOCH 30ilCHEHHS KOHMPOLbHUX
npoyedyp 0OHOUACHO 3 NPOBEOEHHAM 0211A0Y MOBADIE.

V' cmammi akyenmosano Ha HeoOXiOHOCmi y HauKopomuii cmpoKku npogecmu iHgopmayitiHo-
MEeXHONO2IUHe 31a200JICEHHA B3AEMOOIT 0epIHCAHUX [HCMUMYYitl 3 KOHMPOMNO 3a nepemiujeHumu
mosapamu uepe3 Mumnull KOpoor YKpainu uwjo0o nioeomogku nepeiniky 6idomocme, NOOAHHs SKUX 00
«€0UH020 BIKHAY 30IUCHIOIMb OpeaHy 0epHCABHOT 61a0U, 4 MAKOHC BUSHAYEHHA 3Micmy ma Gopmanty
YUX OGHUX, 3aMBepPONCeHHs. HADOPY 2APMOHI308AHUX 8I0oMOCTell 05k NOOAHHA IX 3 BUKOPUCTNAHHAM
€0UHO20 0epaHcagHozo iHgopmayitinoeo 8eb-nopmany «€oune BIKHO 0N MIXCHAPOOHOI MOP2i6niy,
30ilicHenHs 00MiHy docgidom 3 Minicmepcmeom exonozii ma npupoonux pecypcie Yxkpainu, [JepocasHoro
eKON0IYHOI0  THCHeKYICI0 ™A  0peanizayii HAGUATbHUX CeMIHAPIE w000 KOHMPOIO MUMHUKAMU
cneyugiuHux 308HIUHbOCKOHOMIYHUX onepayill. OOIPYHMOBAHO, WO NOBHOYIHHE (DYHKYIOHYEAHHS
MeXaHizMy «EOUHO20 6GIKHA» CHpUAMUME BUKOHAHHIO PAOY MIdHCHAPOOHO-NPABOSUX 30008 SI3AHDb
Vrpainu y pamkax Ceimoeoi opeanizayii mopeieni, ROKpawums ymosu 6e0enHs 306HiUHbOEKOHOMIUHOT
OisibHocmi 8 Vkpaini.

KorouoBi cioBa: gepxkaBHa ciyx0a, JepikaBHI IHCTUTYIIT, KOHTPOJIIOIOUl OpraHH, MUTHHMA
KOHTPOJIb, MHUTHI TPOLEIYPH, B3AEMOJIiS ICPKABHUX IHCTHUTYTIB, MEXaHI3M «€EIMHE BIKHOY,
pedopMyBaHHS JepKaBHUX IHCTHTYIIIH.
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In the paper; the necessity of protection of legally correct international circulation of endangered
species of wild fauna and flora is founded and the customs role in ensuring legally correct
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to protection of the endangered species under criminal law, but also the states must follow a more
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Despite the fact that the international community has been taking care of protection of wild-
life for five decades, the environment is still under an intensive threat — it is estimated that
today the fourth largest crime in the world has become a sector of environmental crime.? First,
illegal harvesting, processing and trade in protected nature are an important source of income
for organized crime. Secondly, the sustained economic growth has boosted people’s disposable
income and hence their ability to purchase luxury and desirable wildlife products, without taking
into account the consequences of their choices.*

The value of goods is significantly affected by their accessibility. Taking into account that
constant obtaining and trade of natural resources depletes nature, then value of wildlife only
increases, which yet again promotes its illegal circulation and thus creates a hardly severable
vicious circle.’

In light of the above, protection of the environment is on the agenda of transnational organ-
izations. Looking through the annual illicit trade reports of the World Customs Organization, it
can be concluded that merely their structure signals tendency towards unlawful circulation of
g00ds.°It is defined that from 2013 to 2015 environment issues are viewed right after evaluation
of the work performance of the customs offices in the field of combating the drug trafficking,
which demonstrates paying strengthened attention to natural hazard. Though it must be noted
that the report of 2016 is introduced with care towards protection of cultural heritage, in this
way immediately corresponding with harmful activity of terrorist organizations in the invaluable
regions of heritage of the Middle East.

As the European Union (EU), as the focal point for trafficking in endangered species of wild
fauna and flora, has developed an EU Action Plan® to address this phenomenon in the EU and to
strengthen the role of the EU in combating it throughout the world. One of the priorities identi-
fied for the planned activities is to increase the effectiveness of the implementation of existing
rules and the fight against organized crime.

Although the importance of environmental protection is obvious, it is worth reminding the
preamble to CITES that wildlife and flora in their many diverse and beautiful forms are no irre-
placeable part of the natural system of the Earth that must be protected for this and future gen-
erations, through the growth of the value of wildlife and flora from aesthetic, cultural, scientific,
economic and recreational points of view. It must be recognized that climate change, wildlife

3World Customs organization. Illicit Trade Report 2016, page 106. Accesible: http://www.wcoomd.org/-/media/
wco/public/global/pdf/topics/enforcement-and-compliance/activities-and-programmes/illicit-trade-report/itr-
2016-en.pdf?db=web (03.11.2018.)

* Commission Staff Working Document on the EU Action Plan against Wildlife Trafficking. European Com-
mision. Brussels, SWD/2016/038 final, page 7, 8, 10. Accesible: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=SWD:2016:38:FIN (03.11.2018.)

> Ignats M., Gulbis A. 1973. gada VaSingtonas konvencijas par starptautisko tirdzniecibu ar apdraudétajam
dzivnieku un augu sugam (CITES) noteikumi un to piemérosana. Riga: RTU Muitas konsultativais centrs, 2003,
3.1pp.

¢ Accesible: http://www.wcoomd.org/en/topics/enforcement-and-compliance/resources/publications.aspx(03.11.2018.)

7 The EU is not only one of the transit regions of endangered species of wild fauna and flora, but also the biggest
destination of the illegal import. (Commission Staff Working Document on the EU Action Plan against Wildlife
Trafficking. European Commision. Brussels, SWD/2016/038 final, page 4, 15, 16. Accesible: https://eur-lex.
curopa.eu/legal-content/EN/TXT/?uri=SWD:2016:38:FIN (03.11.2018.)

8 Action Plan against Wildlife Trafficking, European Commision. Brussels, COM/2016/087 final. Accesible: https:/
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0087&from=EN (03.11.2018.)); Action
Plan is demonstratively explained in the publication: European Union. EU Action Plan against Wildlife Traffick-
ing, European Commision (COM (2016) 87 final). Luxembourg: Publications Office of the European Union, 2016.
doi:10.2779/016138. Accesible: http://ec.europa.cu/environment/cites/pdf/ WAP_EN_ WEB.PDF (03.11.2018.)
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trade, habitat loss, and the spread of invasive species are one of the most serious threats to bi-
odiversity around the world. Together with direct consequences, the loss of wildlife and flora
is associated with wildlife trade, which can change the structure of entire ecosystems and thus
affect their balance, undermining their functions and services they provide.’

By providing criminal liability for illegal movement of the endangered fauna and flora, the
influence and authority of CITES is strengthened, since including of species in the appendixes of
CITES alone, does not secure achieving the purposes of CITES. To promote comprehension of
the endangerment of the respective species, to reduce demand, supply and to provide sustaina-
bility of environment, it is crucial to meet the requirements of CITES in practice.!°Consequently
provision of criminal liability is a measure for protection of environment as a whole, specifically
the procedures for the trade in endangered species of wild fauna and flora together with the spec-
imens of species of endangered fauna and flora themselves.

2. Customs office’s role in the environmental protection

Effective operational activity of the customs office is a guarantee of operational efficiency of
CITES and a prerequisite for applying criminal liability for violations of international trade in
endangered species of wild fauna and flora, because, when illegal movement cases are identified
on the state border, the mover of goods is established along with conditions of the movement,
which provides broader possibilities to detect other levels of illegal trade.

The customs office ensures the established order for the trade in endangered species in
accordance with laws and regulations of the State. The purpose of this order is to control
the goods imported and exported from the state in order to further the achieving of the set
objectives of strategical progress along with protecting values that are significant to the state.
By controlling the flow of goods over the national border and by precluding free movement
of conventionally prohibited or limited availability goods, the customs office indirectly safe-
guards nature protection. Therefore this service directly works to prevent threats to public
accessibility and preservability of the nature and implements the goal of customs activities
which is directed to securing the function'' of protection of environment. Relevantly Latvian
legislator has taken into account the specific character of illegal movement of the endangered
specimens of wild fauna and flora by providing criminal liability in the Chapter 11 of the
Criminal Law “Criminal Offences against the Environment” along with a more severe sanc-
tion than for smuggling (Section 190) or for movement of goods and unlawful actions with
goods subject to customs control (Section 191).

® Commission Staff Working Document on the EU Action Plan against Wildlife Trafficking. European Com-
mision. Brussels, SWD/2016/038 final, page 27. Accesible: https://eur-lex.europa.eu/legal-content/EN/TX-
T/2uri=SWD:2016:38:FIN (03.11.2018.); Emphasizing directly the loss of habitats as the main reason for ex-
tinction of the endangered species, critical remarks regarding significance of CITES in preserving the biological
diversity have been made (A du Plessis Morne. CITES and the Causes of Extinction. Book: Endangered Species,
Threatened Convention: The Past, Present and Future of CITES. Edited by Jon Hutton and Barnabus Dickson.
London: Earthscan Publications Ltd, 2000, p. 22-23)

10 Martin R.B. When CITES Works and when it Does Not. Book: Endangered Species, Threatened Convention:
The Past, Present and Future of CITES. Edited by Jon Hutton and Barnabus Dickson. London: Earthscan Pub-
lications Ltd, 2000, p. 32

I Gulbis A., Cevers A. Muitas darbibas pamati. Papildinats un parstradats izdevums. Riga: RTU Izdevnieciba,
2010, 27., 28.Ipp.
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Being aware that there is a comparatively small amount of such endangered species of wild
fauna and flora situated in the geographical area of Latvia'?, by controlling the flow of goods and
by implementing criminal liability, the customs offices of Latvia maintain protection of inter-
ests of the whole international community, which not only confirms intellectual maturity of the
modern society, but also enforces the principle that international problems require international
solutions, which is again one of the keynotes of CITES.""Besides being a country of the EU,
which establishes its external border and thus serves as the first obstacle for access to the single
market, Latvia has increased responsibility in fulfilment of formalities of the customs, because
further in the territory of the EU the internal customs borders are abolished and detection of
illegal movement can be only occasional.

3. Procedures for the circulation of the specimens of endangered species of wild fauna
and flora

Circulation of the specimens of endangered species of wild fauna and flora is regulated on
three levels. Firstly, international circulation procedures are established in the CITES which is
legally binding for Latvia since 3 January 1997, with its purpose to prevent the extinction of
the already endangered speciesand to prevent also the risk of extinction occurring directly due
to the international trade. Secondly, the procedures for circulation of endangered specimens of
species regionally, on the EU level are established in the so called European Union Wildlife
Trade Regulations, which include several regulations including Council Regulation (EC) No
338/97 of 9 December 1996 on the protection of species of wild fauna and flora by regulating
trade therein' (hereafter — Basic Regulation) and Commission Regulation (EC) No 865/2006 of
4 May 2006 about the establishment of detailed rules for implementation of Council Regulation
(EC) No 338/97 on the protection of species of wild fauna and flora by regulating trade therein'®
(hereafter — Implementation Regulation). Thirdly, on a native level circulation of endangered
species of wild flora and fauna is regulated in the national legislation — in Latvia, for example,
activities with animals and plants of the specially protected species are regulated in Sections 11
and 12 of the Law On the Conservation of Species and Biotopes'.

Taking into account the nonexistence of systematic border control on the internal borders of
member states of the EU due to the single market and confirming its engagement in protection
of the environment, the EU has in its regulations, which are directly applicable normative acts,
not only fully covered the regulation of CITES, but also made the internationally established

12 Specimens of endangered species in Latvia are affected the least by international trade, because conserva-
tion of species is mainly affected by the decrease of quality and space of the habitats (1973.gada Vasingtonas
konvencijas par tirdzniecibu ar apdraudétajam savvalas dzivnieku un augu sugam (CITES) ieviesana Eiropas
Savieniba un Latvija. Autoru kolektivs. [B.v.]: Dabas aizsardzibas parvalde, [b.g.], 50.lpp. Accesible: https://
www.daba.gov.lv/upload/File/Publikacijas/ROKASGR_CITES 2008.pdf (03.11.2018.))

13 European Union. Wildlife Trade Regulations in the European Union. Luxembourg: Publications Office of
the European Union, 2010, doi:10.2779/21758, page 8. Accesible: http://ec.europa.eu/environment/cites/pdf/
trade regulations/short ref guide.pdf (03.11.2018.); Wijnstekers W. The Evolution of CITES — 9th Edition.
International Council for Game and Wildlife Conservation, 2011, page 32. Accesible: https://cites.org/sites/
default/files/common/resources/Evolution_of CITES 9.pdf (03.11.2018.)

“Padomes Regula (EK) Nr. 338/97 (1996. gada 9. decembris) par savvalas dzivnieku un augu sugu aizsardzibu,
reglamentgjot to tirdzniecibu. Eiropas Savienibas Oficialais Véstnesis, L 61, 3.3.1997., 1.-69.1pp.

SKomisijas Regula (EK) Nr. 865/2006 (2006. gada 4. maijs), ar ko paredz siki izstradatus noteikumus attieciba
uz Padomes Regulas Nr. 338/97 par savvalas dzivnieku un augu sugu aizsardzibu, reglamentgjot to tirdzniecibu,
ievieSanu. Eiropas Savienibas Oficialais Véstnesis, L 166, 19.6.2006., 1.-69.1pp.

16 Sugu un biotopu aizsardzibas likums: Latvijas Republikas 2000. gada 16. marta likums. Latvijas VEéstnesis,
2000. 5. aprilis, Nr. 121/122
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obligations significantly stronger. In this way within the EU, by observing the established pro-
cedures of circulation of the endangered specimens, the demands of CITES are fully met and
violations of the international trade are judged in context of the EU law.Trade in specimens of
endangered species of wild fauna and flora is permitted, however not preferable, why it is pos-
sible by solely complying with the requirements of the EU and thus also of the CITES, which,
when implemented, inevitably delays international circulation of goods.

The acts of legislation of the EU based on the CITES regulations provide a scrupulously de-
veloped and depending on the specifics of the movable specimen, at times even a casuistic trade
procedure!’, however at the same time principles of trade included in the CITES are preserved.
Firstly, the more endangered the species, the bigger the obstacles are established, to permit their
trade. Moreover, commercialtrade of the most protected specimens (Article 1 Paragraph 1 of the
Basic Regulation) is prohibited. Secondly, permitted trade is based on a permits and certificates
system, meaning, in accordance with the chosen activity with the movable specimen (import,
export, re-export or introduction from the sea) and the classification of this specimen under the
annexes of the Basic Regulation, a permit or certificate shall be issued pursuant to established
criteria (Article 4 Paragraph 1-4, Article 5 Paragraph 2-4 of the Basic regulation).Furthermore,
each instance of movement requires a separate permit or certificate and the documents necessary
must be submitted to the customs offices prior to crossing the border (Article 13 Paragraph 2 of
the Implementation Regulation).

Although, considering the existentially fundamental free trade principle of the EU, no obsta-
cles for movement of goods should exist within the EU, still, taking into account the vulnerabil-
ity of the specimens of endangered wild flora and fauna, as well as to provide protection of the
them in accordance with the purpose of international regulations, there are certain procedures
for their movement between Member States of the EU. Although movement permits are not
required, in case of movement of live specimens listed in Annex A of the Basic Regulation, for
example, a prior authorization (a granted certificate) of the governing body of the Member State
in which the sample is located (Article 9 of the Basic Regulation). In light of the aforementioned
it can be concluded that instances of unlawful movement can be detected not only in trade rela-
tions with the third countries, but also within the EU.

4. Liability for trade in endangered wild animals and plant species

In Latvia liability is prescribed for violations of the regulatory enactments regarding the
international trade since 17 July 2003, in Section 79 of the Latvian Administrative Violations
Code, where the constituent elements of the administrative offense are defined: “Violation of the
Regulatory Enactments regarding the International Trade of Rare or Endangered Animals and
Specimens of Threatened Plant Species and Their Parts”.

Considering that the Criminal Law came into force on 1 April 1999, but a relevant crime, precise-
ly, Section 115.! “Violation of the Trading Provisions of Specimens of Endangered Wild Animal and
Plant Species” was included only by the amendments of 10 October 20108, it can be concluded that
Latvia has fulfilled its obligation under CITES Article 8 Paragraph 1 “a” and has penalized offenders
for violations of trade regulations worked into the convention by providing administrative liability.

The aforementioned amendments of the Criminal Law were based on the provision of Di-

17 Trafficking procedure is clearly explained in the EU informative material. Skat.: http://ec.europa.eu/environ-
ment/cites/info_permits_en.htm (03.11.2018.)

'8 Grozijumi Kriminallikuma: Latvijas Republikas 2010. gada 21. oktobra likums. Latvijas Veéstnesis, 2010. 10.
novembris, Nr. 178
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rective 2008/99/EC of the European Parliament and of The Council of 19 November 2008 on
the protection of the environment through criminal law', which provided penalizing criminal
activity towards the environment.

That arises a rhetorical question, have regional obligations been more important to the Lat-
vian legislator than the international? However, as it was previously explained, the protection of
environment is a priority of the EU and the directive was adopted with the purpose of strength-
ening the general prevention and promote social disapproval of violations of legal acts in the
field of environmental protection.

In the annotation® of the amendments to the Criminal Law, the legislator has expressed, that
prior to adding the new crime to the Criminal Law, it did not prescribe criminal liability for such
actions. It is not clear though, why Section 190 “Smuggling” of the Criminal Law was not appli-
cable, since the subject of the crime has always been explained as goods or other valuable prop-
erties, including all those movable items, for which there are no qualified constituent elements
within the article or a special qualification in connection with movement of dangerous items.

5. Preconditions of criminal liability

Disposition of Section 115.! of the Criminal Law expressis verbis includes three precondi-
tions for criminal liability. Firstly, the object of a criminal offence or an actually existing mate-
rial item, which is directly affected by a person, when committing a criminal offence. Secondly,
the offence or a harmful and unlawful active (activity) or passive (failure to act) conduct. Third-
ly, the harmful consequences or measurable public interests harm causedby unlawful behaviour.

A person’s activity is criminal only in case if violations are detected regarding such specimens
of wild fauna and flora, or their parts or products, which are recognized as endangered. In the par-
ticular case, by providing criminal liability, the legislator has decided to protect from harm the item
of the criminal offence itself with the strongest protective means available to the state. Lacking an
explanation of the item of the criminal offence in the Criminal Law and by systemically interpret-
ing legal provisions, for a purposeful implementation of the Criminal Law, status of the movable
specimen should be established in the special legislation acts of the sector, to be precise, in the
CITES and the Basic Regulation. It must be noted that disposition of Section 115.! of the Criminal
Law is a blanket norm regarding the composition of the crime, for what reason the requirements
for application of the criminal liability are to be found in the special laws and regulations of the
sector.?! Criminal law is not an end in itself, but on the contrary it protects values recognized by the
public and the procedures established in the laws and regulations of the sectors.

Under CITES a specimen is defined as any animal or plant, whether alive or dead, or any
readily recognizable part or derivative thereof (Article 1 Section “b”’). The Basic Regulation
offers a clearly wider definition of a specimen — any animal or plant, whether alive or dead, any
part or derivative thereof, as well as any other goods which are themselves or contain parts or
derivatives of animals or plants of those species.

1 Eiropas Parlamenta un Padomes direktiva (EK) Nr. 99/2008 (2008.gada 19.novembris) par vides kriminaltie-
sisko aizsardzibu. Eiropas Savienibas Oficialais Véstnesis, L 328, 6.12.2008., 28.-37.1pp.

202010. gada 21. oktobra likumprojekta ,,Grozijumi Kriminallikuma” anotacija. Pieejama: http:/titania.sacima.
Iv/LIVS/SaeimalLIVS.nsf/0/7318F47F694717E9C22576CB00505314?0OpenDocument (02.03.2013.)

21 Regarding blanket norms foreseeing criminal liability and interconnection of the legal acts of the sphere, see:
KysnenoBa H.®. [Ipobnemsl kBanupukanuy npectymienuit: Jleknun mo crnenkypcy «OCHOBBI KBaTH(DHUKAIHH
npectymieHui». Hayu. pen. u npenuci. akagemuxa B.H. Kynpssuesa. Mocksa: M3znatensckuit lom «l'opozmer,
2007, c. 107. Accesible: http://www.ivurcol.net/el resurs/4 kurs/problemy kvalifikacii_prestupleniy.pdf
(04.11.2018.)
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Assessing the biological status of the species and effect of the trade on its existence, the en-
dangered species of the CITES are listed in three annexes:

Annex I includes species which are subject to extinction and which are affected by trade (or
can be affected);

Annex II includes species, which are currently not subject to extinction, but which can be-
come endangered, and other species, of which control is necessary, in order to effectively control
the trade in the potentially endangered species (so called look-alike species);

Annex III includes species, which the member states have declared as objects of control in their ju-
risdiction and control of which requires international cooperation, which can be provided by the CITES.

Whereas the EU has classified the endangered species in four annexes (A, B, C, D), thus
not only increasing the total number of the protected species, but also increasing the number of
those species, which are declared to have the highest level of protection.??

In accordance with Article 2 Section “b” Subsection “ii” of the previously mentioned di-
rective criminal liability is applicable for violations of trade procedures for species listed in
Annex A and Annex B of the Basic Regulation. However, taking into account, that the object of
criminal offence is not narrowed down in the disposition of Section 115.! of the Criminal Law, it
can be concluded that criminal liability is prescribed for unlawful activities with any specimen
included in the annexes of the Basic Regulation.It shall be noted that the member states of the
EU have authority to establish stronger provisions that those, which are meant for achieving
the purposes of directives, exactly how it is provided in Paragraph 12 of the preamble, for the
purposes of utmost efficient penal protection of the environment.

It shall be indicated additionally, that in this occasion the case cannot be about activities with
“specially protected species of animals and plants” on the contrary to what is mentioned in the
commentary of the Criminal Law.?> Under Latvian legislative acts with thenotion “specially
protected species of animals and plants” should be understood the species included in the list
prescribed by the Cabinet of Ministers?. For their protection against illegal acquisition, keeping,
destruction and damaging Section 115 of the Criminal Law is provided.

To ensure flexible implementation of the legal framework and to consider the vulnerability of
the endangered specimens, criminal liability is provided for violations of any trade regulations
if substantial harm has been caused, — international, regional or internal.

Even though trade is a notion, interpretation of which at first sight should not be a problem,
still the definitions provided in the normative acts of the industry do not provide an unequiv-
ocal interpretation. Trade explained popularly is the action of buying, selling and changing of
goods®. Consequently trade is characterized by transition of goods from one person to other
and material character of this activity. Under the Article 1 Section “c” of the CITES, trade means

22 European Union. Wildlife Trade Regulations in the European Union. Luxembourg: Publications Office of the
European Union, 2010, doi:10.2779/21758, page 11-12. Accesible: http://ec.europa.eu/environment/cites/pdf/
trade regulations/short ref guide.pdf (03.11.2018.)

2 Kriminallikuma komentari. Otra dala (IX-XVII nodala). Krastin$ U., Liholaja V., Hamkova D. Riga: Tiesu
namu agentiira, 2016, 223. Ipp.

24 Noteikumi par Tpasi aizsargajamo sugu un ierobeZoti izmantojamo Ipasi aizsargajamo sugu sarakstu: Ministru
kabineta 2000. gada 14. novembra noteikumi Nr.396. Latvijas V&stnesis, 2000. 17. novembris, Nr. 413/417

% In Latvian: LatvieSu valodas interneta vardnica, Skirklis ,tirdznieciba”. Accesible: http://tezaurs.lv/#/sv/
tirdzniec%C4%ABba; 14.11.2018;

in English: Cambridge Dictionary, headword ,trade”. Accesible: https://dictionary.cambridge.org/
/%D 1%81%D0%BB%D0%BE%D0%B2%D0%B0%D1%80%D1%8C/%D0%B0%D0%BD%D0%B3%D0
%BB%D0%B8%D0%B9%D1%81%D0%BA%D0%B8%D0%BY9/trade; 14.11.2018;

in Russian: CrnipaBouHO-MH(DOPMAIIMOHHBIH TOPTaN ,,rpaMoTa.py”’, 3ariaBHOE CJIOBO ,,Toprosist”. Accesible:
http://gramota.ru/slovari/dic/?word=%D1%82%D0%BE%D1%80%D0%B3%D0%BE%D0%B2%D0%B-
B%D1%8F &all=x&lop=x&bts=x&ro=x&zar=x&ag=x&ab=x&sin=x&lv=x&az=x&pe=x; 14.11.2018.
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import and introduction from the sea, export and re-export. In return Article 2 Section “u” of the
BasicRegulation prescribes that trade shall mean the introduction into the Community, including
introduction from the sea, and the export and re-export therefrom, as well as the use, movement
and transfer of possession. Therefore, trade covers the process, in which the endangered speci-
men is being involved exposing to the risk of injury.

Considering the repressive nature of the criminal law, clarity and unequivocally of the Crim-
inal Law is particularly crucial, however the scope of definition of trade provided in the Basic
Regulation might seem too vague. Yet, by systemically interpreting the definition of trade pro-
vided in Section 115." of the Criminal Law and by observing the purposes of the regulations, in
theory there is grounds for interpreting the definition of trade utmost broadly. Already now in
theory of the criminal law there are separate examples, when the definitions used in the disposi-
tions of the norms of the Criminal Law are interpreted over-stepping their traditional meaning.
For example, acquisition means not only buying, leasing or changing, but also receiving as a gift
and even keeping a finding or rather getting at one’s disposal in any way. Whereasrealization
includes not only those cases when for hand-over of goods an equivalent is received in return,
but for gifting the goods, or rather hand-over to another person in any way.*

However, in order to promote reliability to the regulation, which is one of the preconditions
for its observation, interpretation of legal norms should be balanced with comprehension of a
reasonable individual. It must be noted that the possibilities embodied in the law can be fully
utilized only if they reflect the requirements of the public and accordingly correspond to the
judicial consciousness of the public.?

In the light of previously mentioned trade in context of the Criminal Law should be defined
as a process or aggregate of activities, which includes taking the specimen out of its natural en-
vironment, displacement, subjecting the specimen to an unforeseen (uncharacteristic) risk and
delivery to a new home.?®

In this way, any deliberate participation in the illegal trade process is criminalized, be-
cause it is virtually impossible to severely divide the harmfulness of separate stages of
the trade process. The commercial element and the transfer of title are not decisive, in
particular given that trade in the most vulnerable specimens for direct commercialpurposes
is prohibited. However, there are no grounds to believe that the endangered specimens are
constantly on the market and, therefore, not every activity with the endangered specimens
is considered a component of the trade. However widespread the interpretation of the notion
of trade might be, it remains related to the transfer of the endangered specimen from one
point to another.

To cover all possible cases of invasions of endangered specimens, considering that there is
no principled significance regarding what activity exactly harms them, the Criminal Law should
rather talk about unlawful circulation of the endangered specimens. Circulation or movement
is a wider definition than trade, because it covers any unlawful activity with the endangered
specimens. Until corresponding amendments are introduced criminal liability, for example, for

26 See, f.e., commentary of professor Valentija Liholaja to the Section 233 of the Criminal Law regarding unau-
thorised acquisition and disposal of firearms, to the Section 248 regarding regarding unauthorised acquisition
and disposal of powerfully acting substances (Kriminallikuma komentari. Tresa dala (XVIII-XXV' nodala).
Krastin$ U., Liholaja V., Hamkova D. Riga: Tiesu namu agentiira, 2016, 303., 305., 351.1pp.)

" Liholaja V. Tiesibu normu efektivitates jedziens un kriteriji. Gram.: Visparigas tiesibu teorijas un valststiesibu
atzinas. Riga: Latvijas Universitate, 1997, 94.-96.Ipp.

28 About the harmful effect of illegal wildlife transportation see: Wyatt T. Wildlife Trafficking. A Deconstruction
of the Crime, the Victims and the Offenders. London: Palgrave Macmillan, 2013, p. 67.-70.

Customs Scientific Journal, Ne 1, 2019 23



a lawfully moved endangered specimen deliberate unlawful or unacceptable use should be pro-
vided in a different section of the Criminal Law.

Based on the above, it is cleared that criminal liability is currently foreseen for any viola-
tion of the trade regulations, if it causes substantial harm, that is, both for smuggling and other
breaches of trade regulations.

Smuggling means the introduction of the specimens into the territory of the state or exporting
out of it, by misleading the customs authorities as to the identity, number or the fact of the move-
ment itself. Smuggling manifests itself when the responsible person avoids customs control and
moves the endangered specimens without declaring them or declaring them improperly.?

Other violations are related to non-compliance with the specific protection requirements of
the endangered specimens. In the process of trade of the endangered specimens, their health or
life can be endangered in several ways.

For example, improper preparation of the endangered specimen for transportation and unsafe
transportation, where the risk of causing damage is not decreased to the minimum (Paragraph 11
of the preamble of the Basic Regulation provides interpretation of its provisions in a way to
minimize the adverse effects on live specimens), inadequate care during transportation of the
endangered specimens (Basic Regulation provides issuing the permits for import only if the
place of destination provides housing for a living specimen that will be adequately equipped for
preservation and care (Article 4 Part 1 Section “c”, Article 2 Section “b” of the Basic Regula-
tion)). Also where, in the marking of live animals requires to be undertaken with due regard to
humane care, well-being and natural behaviour of the specimen concerned, as it is prescribed by
Article 67 of the Implementation Regulation.

Violation of regulations in trade of endangered animals and plants is penalized considering
the popularly used threshold of criminal liability under the Criminal Law — causing substantial
harm as a result of criminal offence. This valuation definition is comfortable for legislator,
because in theory it provides a possibility the significance of each separate occasion, however
often enough in practice it is problematic to fill it with content, when separate applications of
the norm are in different views regarding reaching the necessary level of significance of harm
for provision of criminal liability.

Substantial harm as characterization of harmful consequences directly testifies that as a re-
sult of criminal offence, negative changes to the surrounding environment are made, which are
subject to assessment. Section 23 of the Law On the Procedures for the Coming into Force and
Application of The Criminal Law?® provides that causing substantial harm shall apply if due to
the criminal offence any of the following consequences have set in:

1) property loss has been suffered which has been not less than the total of five minimum
monthly wages®!, and also other interests protected by law have been threatened;

2) property loss has been suffered which has been not less than the total of ten minimum
monthly wages;

3) other interests protected by law have been significantly threatened.

»Cevers T. Kontrabandas kriminaltiesiskie aspekti. Riga: SIA ,,Pardaugavas juridiskais birojs”, 2015, 4., 89.-91.
Ipp.

30 Par Kriminallikuma speka staSanas un piem&rosanas kartibu: Latvijas Republikas 1998. gada 15. oktobra
likums. Latvijas V&stnesis, 1998. 4.novembris, Nr.331/332

3 Minimum wage in 2018 Latvia is established in amount of EUR 430 (Noteikumi par minimalas ménesa darba

algas apméru normala darba laika ietvaros un minimalas stundas tarifa likmes aprékinasanu: Latvijas Repub-
likas Ministru kabineta 2015.gada 24.novembra noteikumi Nr. 656. Latvijas V&stnesis, 2015. 26.11, Nr. 232)
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Before application of the aforementioned criteria, their application problems can already be
suspected. Firstly, as a surprise the legislator has not restricted the interests in the Section 115.!
of the Criminal Law, to which as a result of a criminal offence a substantial harm could be
caused. Perhaps, in this way in order to maximize the protection of the subject of a criminal
offence, it is intended to guarantee the broadest possible application of the section. Theoretically
substantial harm could be caused, for example, to the economy or public health, as a result of
trade in the endangered specimens, if together with the specimens some causative agents or
pests are moved. Secondly, taking into account, that trade in the most vulnerable endangered
specimens for commercial purposes is prohibited, it is not clear, how to assess the amount of
the caused harm in money. Thirdly, the substantial harm must be caused in coherence with the
criminal offence, namely, it must be caused directly by the illegal trade.

Therefore, the question remains, what will testify substantial harm to the interests of protec-
tion of environment and particularly in the case, when illegal trade has happened only with dead
specimens or their products. In this way a certain doubt exists regarding whether foreseeing
criminal liability can be effective enough, which contravenes the purpose of the aforementioned
action plan to more effectively fight the illegal trade in endangered specimens. It must be re-
membered, that by adding the substantial harm element to the disposition, strict separation of
administrative violations and criminal offenses is achieved. Any violations of the regulations
always cause at least a hypothetical harm. However, in order to establish the basis of criminal
liability, not only must the harm be caused, but the harm caused by this offence must be signif-
icant — substantial.

Part three of Section 23 of the aforementioned law declares that the criteria for endangering
of the interests protected by law resulting from criminal offences may be specified in annexes to
this law. Unfortunately, an annex, which includes criteria for establishing threat to the environ-
ment in the aspect under consideration, has not been developed so far. The directive according to
which the Criminal Law was supplemented with the new criminal offense, does not significantly
ease the interpretation of this assessment, but at least contains a reference to the evaluation of the
quantitative and qualitative criteria. Section “g” Article 3 of the Directive provides that trading
in specimens of protected wild fauna and flora is not considered criminal in cases where the
conduct concerns a negligible quantity of such specimens and has negligible impact on the con-
servation status of the species. By modelling potential substantial harm variants, it is believed
that the most realistic cases of substantial harm are likely to be serious injuries or deaths of the
endangered specimens due to breaches of trade regulations. Namely, for establishing a caused
substantial harm it would be enough with deaths of several less protected endangered specimens
or at least one serious injury of a specially protected specimen.

It should be taken into account, that detecting substantial harm reflects the impact of the
violation on the survival possibilities of the specific species in the wild. Such approach would
also correspond with implementing justice in the fundamental individualization of guilt and
punishment.

6. Conclusions

Criminal liability pursuant to Section 115.! of the Criminal law is foreseen for deliberate
participation in trade of the specimens included in the annexes A, B, C and D of the Basic
Regulation thus violating the requirements of the sectoral regulatory enactments, if in this way
substantial harm to any interests protected under law is caused.
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In order to fulfil the demand of the international public for the effective fight against the envi-
ronmental crime, it is necessary to not only strengthen the understanding of the preconditions to
protection of the endangered species under criminal law, but also the states must follow a more
unified approach in establishment of the preconditions of criminal liability.

In order to ensure the judges are timely ready for dealing with cases of illicit movement of
endangered wild animals and plants, the cooperation between industry specialists and criminal
law researchers, by analysing and clarifying the preconditions for criminal liability and by es-
tablishing substantial harm criteria, should be promoted with the purpose of making application
of Section 115." of the Criminal Law more effective.

Complicated, contradictory and unclear legal framework is hardly applicable. Not only does
it prevent dishonest people from circumventing it, but it also hinders consumer caution, when
they unknowingly become the supporters of criminal networks.
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SHUKAIOUUX 8U0I8 OUKOi haynu ma gropu ma 3’AcO8AHO MUMHY pOlb y 3a0e3neueHHi iX HPUOUYHO
0OIPYHMOBAH020 MINCHAPOOH020 0012y, Ananizyiouu mixcnapooue, pezionanvhe (€sponeticokuti Coios)
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grounds come to the conclusions that the search for an optimal strategy is not a period of time, but
only a professional approach, moderation of goals, synergy of desire and the participation of state
institutions in satisfaction of public expectations.

The paper concludes that an in-depth analysis of the causes and consequences of overcoming the accu-
mulated uncertainties and inconsistencies in the development of the state customs affairs, which require im-
mediate intervention, is possible if the persons who have experience and professional competence in customs
affairs, professional competence and a high level of social and political culture will be involved in whole chain
of stakeholders of national customs affairs. This will solve the problems faced by the world s customs admin-
istrations and Ukraine respectively, propose the goals and identify the ways to achieve them in the shortest
possible time with minimal resource capacities and costs, and effective means of providing them.

Purposely well-founded presentation of materials in the article, dialectical, systematic, deductive
methods of research were used, which gave a more complete understanding of the institutional pro-
cesses taking place in the customs sphere.
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Iryna KVELIASHVILI, 1. Introduction
52’“?’ sity of Customs and Finance, The long period of institutional transformation of the State
raine

Fiscal Service of Ukraine has gained a vision of a steady and
endless perspective of the process. Business and society,
which are participants in the triad of strategic transformations
and reorganization of the format of perception of the Ukraine
in the external space, have actually become hostages of stra-
tegic innovations without reaching the ultimate goal, which
was declared by each of the presented strategies.

Unlike the others, in this state institute was quite frequent
in a short period of time the reorganization and restructuring,
which did not provide a constructive impetus for its devel-
opment, and as it has already been recognized, caused sig-
nificant damage and created the basis for the stagnation of
customs processes and transformations in the country.
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The process in the cource of which the social goals adapt to the goals of the organization, is
not based on a comprehensive analysis or thought. Rather, it affirms to the fact that the postulate,
which has not been verified by anyone, but repeatedly prevails over precise thinking. About this
it is appropriate to say the classic of institutionalism Douglas North [1].

Determination of the mission of State Fiscal Servicein the presentation of one of the latest de-
velopment strategies in the period up to 2020 [2] is a confirmation of this process. The philosophy
and purpose of the mission is to weighed determine the values and principles of organization, to
identify the interests and expectations regarding the interaction of the organization with the sur-
roundings and stakeholders.

The mission of the Ministry of Finance of Ukraine, under the making subordinate of which
is the State Fiscal Service, consists in financially security the fulfilment of state functions on the
basis of the weighed budget policy, creating the conditions for stable economic development by
means of public finances management in accordance with the principles of balance, efficiency,
impartiality, integrity, stability and transparency.

With its mission for the period up to 2020, the State Fiscal Service identified and quoted the
main tasks assigned by the government to the service — administration of taxes, fees, customs
duties and a single contribution to compulsory for everyone insurance, providing quality ser-
vices to taxpayers, facilitating to international trade and entrepreneurial activity. That is to say,
exclusively fiscal goals are declared.

While it is believed that the primary values and principles of State Fiscal Service activity are
still a transparent and impartial institutional process that, under primary conditions, ensures the
national interests and security of the state in the economic internal and external surroundings.

Formalism, as a state of activity, can be observed on the example of chronology and diversi-
fication of strategic goals and initiatives in the presented projects of the customs affairsreforma-
tion in the Ukraine in accordance with the conditions stipulated by the Association Agreement
with the European Union [3].

Douglas North determined the criteria for evolutionary models, which represent a combi-
nation of constancy (inheritance) and change. There must be both immutable and variable ele-
ments, and even the changing element itself must be inherited if we are talking about the system
as evolutionary [1].

That is, perceiving the postulate of the classics regarding the variability and invariabilityof
elements of change through extrapolation to the processes of transformation in the customs
sphere, an important condition is the mild convergence of innovations with achievements that
support the quality of activity and the stable development of the reform object. In our case — the
state customs affairs of the Ukraine.

Literary review. Since the enactment of the Decree of President on the creation of the own
customs affairsin the Ukraine, scientists whose sphere of interest was related to the economy,
international relations, public administration, management, and others, they conducted research
and, in their writings, tried to find ways and methods for the development in the country intellec-
tual and resource—able state institution. The most cited scientists are considered Grebelnyk O.P.,
Dubinina A.A., Dorin F.L., Kivalov S.V., Kozyrin A.N., Sandrovkyi K.K.

The development of scientific views with the formation and development of customs affairsin
theUkraine is connected with the names of such scientists as Berezhniuk 1.G., Ivashova L.M., Ly-
povska N.A., Pashko P.V., Pysmennyi [.V., Pryimachenko D.V., Chentsov V.V. and many others.

The current status of the state customs affairs is in a phase of stagnation and needs
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— synergistic efforts of scientists, practitioners to overcoming and worthy transition in the
period

— ofconstant development.

The purpose of the study consists of differentiation of content—presented strategic projects
and programs for the transformation of the state customs affairs and the conditions under which
their effective introduction is possible.

Methods of research.Purposely well-founded presentation of materials in the article, di-
alectical, systematic, deductive methods of research were used, which gave a more complete
understanding of the institutional processes taking place in the customs sphere.

2. Relevance of the strategic goals of the transformation of the customs affairs in the
Ukraine to the issues of customs reform as stipulated by the EU-Ukraine Association
Agreement

The beginning of the active period of the presentations of customs reforms may be 2015.
That is, the next after the creation of the State Fiscal Service, reorganized from the Ministry of
Income and Charges of the Ukraine.

Already in 2015, the largest coalition of the leading public organizations and experts from
the Ukraine who united for the promotion and implementation of reforms in the Ukraine to the
association “Reanimation Package of Reforms”, have been conducted an analytical work “Insti-
tutional problems of the Ukrainian tax system and ways of their solution” [4].

Problems in the field of customs relations, defined in the analytical work, concern issues that
have been relevant for a long time, needed to be highlighted and resolved, search for ways to
improve and / or avoid, and consist of:

1. High volume smuggling and “gray” imports.

2. Non—compliance with EU standards for customs clearance of goods (existence of queues,
use of a greater amount of time during customs clearance in comparison with EU standards).

3. Groundless adjustment of customs value by the customs authorities and unfounded refus-
al by the customs authorities in cases of determining the customs value by other methods, which
exceeds the corresponding indicator in the EU countries).

4. An automated system of risk management during the customs clearance of goods and
vehicles that does not meet the requirements of the Kyoto Convention on Harmonization and
Simplification of Customs Procedures. The main thing is that the system should be open.

5. Practical absence of the use of postaudit control methods, which in turn are one of the
fundamental components of the customs affairs.

6. Presence of cases of unwarranted detention of goods due to interference with the work
of customs authorities of state bodies with law—enforcement functions (Security Service of
Ukraine, Ministry of Internal Affairs, etc.).

7. Lack of practice of making personal accountable in case of unlawful decisions making,
actions or inactivity of officials of customs authorities of all levels.

8. Fulfilmentof the functions of control by the customs authorities over compliance with state
standards, that is not inherent to them.

Customs issues and issues of encouragement of trade are laid down in the priority tasks of
execution of the Association Agreement with the EU. According to the agreements about 70%
of the norms of the customs legislation of Ukraine should be implemented to the provisions of
the EU Customs Code.
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In the conclusions of the International Center for Advanced Research, in the analytical col-
lection “Reforms in Ukraine: Expert Examination of the Passed Governmental Decisions”, in
2015 [5], the main tasks to be realized during the realization of the customs reform are identified
as follows:

* Simplification of customs procedures and automation of customs affairs;

* Reduction of time spent on customs clearance of goods;

* Development of a mechanism for providing public assessment of the officials of the cus-
toms authorities by the business community and the public representatives;

* Introduction of an effective system for the exchange of information among customs
authorities and companies;

* Creation of customs postaudit units in the structure of customs authorities and strengthening
the role of the main direction of the activities of customs authorities;

* Creation of a system of rapid response in cases of violations within the limits of customs
work;

* Ensuring of effective conduct of “public control”;

» Taking measures as regards to non—admission and preventive measures of the manifestation
of corruption among the customs officials.

The questions that need to be improved and resolved, and those to be included during the re-
form of the customs affairs, are practically identical and differentiate according to the categories
of attention: legal, organizational and structural, technological and communication. Proceeding
from this, a hierarchy of goals, which is determined by the mission of the state institute, must be
formed, and the strategy for development is defined.

Government projects are created specifically to improve customs activities and their adap-
tation, increase the level of quality to the international, and which were presented to the public
since June 2015, had the following emphases.

Draft Institutional Reform of the State Fiscal Service, has been presented on June 24, 2015
in the video conference with the territorial authorities of the State Fiscal Service.

The strategic objectives of Institutional Reform have been established the following: the
increase of the level of population confidence concerning the activities of the income and duty
bodies and supervisory bodies, one of the ways is the elimination of corruption at all levels of
the State Fiscal Service, structural changes, and new personnel policies; modernization of tax
and customs control, high—quality and efficient tax administration, which should be achieved
through modernization of control mechanisms, increase of productivity and efficiency of State
Fiscal Serviceactivities.

The achievement of strategic goals, in the understanding of the authors of the concept, should
take place through:

1. Transition of the State Fiscal Serviceof the Ukraine into subordination to the Ministry of
Finance of Ukraine.

2. Growth from 2 to 5 positions of deputy heads ofState Fiscal Serviceof the Ukraine.

3. Reduction of the number of departments in the State Fiscal Serviceof the Ukraine in order
to optimization of the functions, structure of the central apparatus.

4. Introduction of KPI (key performance indicators) for State Fiscal Serviceand its leaders,
optimization of management processes.

5. Increase of the effectiveness of preventing corruption;

6. Increase of the efficiency of tax and customs control;
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7. Introduction of high—productive tax administration system. [6]

Strategic goals are also defined by a number of state legal acts that provide the putting into
effect of the measuresfor the transformation of customsactivities.

The agreement on the Coalition of deputy factions “European Ukraine” [7] provides for
“a significant reduction in the number of the State Fiscal Service”, the transformation of the
tax control model with a waiver from punitive to service, which includes the establishment of
personal financial responsibility of tax and customs officials for their illegal actions or inactivity,
which led to losses of subjects of entrepreneurial activity.

Regarding state programs on customs affairsreform, the Strategy for Stable Development
“Ukraine—2020” [8] has been identified the implementation of the reforms of the state customs
affairs and integration into the customs community of the European Union, as an integral part of
the country’s development vector.

Plan of measures to fulfilment the program of the Cabinet of Ministers of Ukraine and the
Strategy “Ukraine—2020”, including items on “a significant reduction in the number of employees
of the State Fiscal Service”; establishment of personal financial responsibility of tax and customs
officials for losses incurred by business entities through illegal actions or omissions of officials.

In 2016, the idea of depriving customs of the status of legal entities was presented and sup-
ported by the International Currency Fund, but the registered bill “On National Customs” was
not adopted.

In the continuation of customs reforms, the Minister of Finance announced conditions that,
in order to bring the organizational structure of the State Fiscal Service to a functional principle,
it was necessary to change it substantially, but it still needs radical improvement [9].

By means of Order of the Cabinet of Ministers of Ukraine dated February 11,2016 No. 267—p
[10] has been approved the Concept of involvement of companies (advisers) in the reformation
of State Fiscal Service customs. The purpose of the Concept is to carry out reforms of the State
Fiscal Service customs authorities, guided by the Customs prototypes of the EU as the main
reference point for customs cooperation between Ukraine and the EU.

For its realization it is envisaged to involve an international company (advisor) with success-
ful experience in the reform of customs authorities in European countries for the consultation
of the State Fiscal Service on issues related to the reform of customs authorities. Realization
of such Concept will enable: to increase the volume of revenues to the state budget of customs
payments, to minimize the possibility of corruption by customs authorities, to strengthen the
institutional capacity of customs authorities within the bounds of their main tasks, to simplify
customs procedures for enterprises. Its realization and performance is planned for two years.

As part of the customs reform, at the end of March 2017, the Concept for the reformation

of the customs direction of the State Fiscal Service was approved, which was prepared by
the Ministry of Finance, taking into account of recommendations of Internal Currency Fund, EU
customs standards and recommendations of the US Customs and Customs Border Service [11].

To implement the Concept, the Ministry of Finance has drafted the Project ofPlan of Cus-
toms Reform Action for 19 directions of EU customs standards that will implement changes.
Each direction clearly describes the list of measures necessary for the implementation of the
customs reform, which specifies: specific dates, responsible bodies and clearly identified acts
that need to be elaborated or to be amended in order to achievement of the indicated tasks.

An unexpected and unanticipatedit looked like a suggestion to create Interregional Customs
and the Main Interregional Department of the State Fiscal Service. Territorial and energy cus-
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toms were planned to be attached to the Interregional Customs with the deprivation of the status
of an independent legal entity.

In early 2018, all initiated initiatives were canceled by the Cabinet of Ministers of Ukraine.

In the general sense, the tendency of state initiatives regarding the top—priority actuality
of the organizational and structural and personnel reforms is traced. Questions about the cus-
toms affairs related to the implementation of customs procedures that require transformation are
transferred to the out—sourcing area.

Thus, Ukraine’s customs reform is still in a state of uncertainty and inconsistency, which in
turn does not contribute to the declared goals and postpones their achievements for an indefinite
period of time.

Uncertainties are an integral part of the decision—making process within the framework and
in the process of public administration, have a significant influence on the processes and results
of the adoption of management decisions, is a real and inevitable factor in the projection, pro-
gramming, adoption and implementation of such decisions in many situations in pursuance of
the realization of government administration [12].

Social expectations, as described by the well-known in the field of competitive strategies,
Michael E. Porter [13], reflect the impact on the organization of such factors as state policy, so-
cial relations, social morality, and much more. These four elements must be taken into account
when working out real and easily feasible complex of goals and means.

Porter identified and suggested test accents for the chosen goals and means on their coher-
ence and adequacy of the competitive strategy by the following criteria: internal consistency;
compliance with the surroundings; conformity to resources; communication and realization.

The testing of strategies for the development and reformation of the state customs

affairs, presented to the public in recent years, has no opportunity to provide adequate pos-
itive statements about the attainability, actuality, timeliness and, in principle, the need for such
reforms to be implemented.

So the uncompromising approach to Porter’s test questions regarding the coherence and
adequacy of strategic goals can provide an answer to the question of the viability of strategic
manifestos.

Strategic goals are defined for the long—term period. Bodies of state powerelaborate inter-
mediate and tactical goals, and if necessary, a system of interconnected tactical objectives can
be developed, the consistent implementation of which contributes to the achievement of the
ultimate strategic goal [14].

As Michael Jordan argues, all stakeholders should know that improvement has a price point of
view in expendituresof political and economic resources. But over time, sustainable development
can be a compensator for these expenditures by means of expansion of the political and economic
opportunities that are available to the public and will spread to public administration leaders [15].

Understanding the ultimate strategic goal is to achieve the planned transformations and re-
forms. And if we proceed from the conclusion that Ukraine’s exit into the external market is,
above all, the image and advantages of membership in the World Trade Organization, the World
Customs Organization, integration with the EU, execution of the principles and rules of part-
nership, the same has all the primary emphasis in processes relating to development of customs
affairsand customs activities.

The most important three main goals of Ukraine’s trade development over the next five years
are defined in the export strategy developed by the Ministry of Economic Development and
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Trade of the Ukraine with the support of the International Trade Center, which is a joint agency
of the World Trade Organization and the United Nations Organization [16]:

No 1 Creation of the conditions for stimulating the sphere of trade and innovation in order to
diversification the export of Ukrainian goods and services.

No 2 Development of business and trade support services that can increase the competitive-
ness of enterprises, in particular small and medium enterprises.

No 3 Increasing of the level of knowledge and skills, required by enterprises for international
trade.

The identified goals have the right to be extrapolated and appropriate for a promising
“import” strategy. The diversification of the import nomenclature requires the moderation, on
the one hand necessary for the introduction of innovative technologies and programs, on the
other — the need for comprehensive support for the development of national commodity

producers, legal business and lawful trade.

On this occasion, it should be noted that the current EU Customs Code [30] has defined the
mission of customs administrations as overseeing the international trade of the Union, thereby
promoting fair and open trade, the implementation of external aspects in the internal market, and
so on, with their responsibility for this.

All measures of the EU customs administrations are aimed at protection the financial interests
of the Union and its member states, protection the Union from unfair and unlawful trade, support-
ing legitimate business activities, ensuring the safety and security of the Union and its inhabitants,
and protecting the environment, where appropriate, in close cooperation with other authorities;
maintaining a proper balance between customs control and promoting legitimate trade.

The protection and security functions, as you can see, are considered as the top priorities,
although the presence of them is seen, but not the basic, both fiscal and service functions of
customs administrations.

On the basis of these tasks it is important to form measures for the reform of the state struc-
ture, which is intended to provide, within the limits of its competence, responsibility for the
implementation of customs affairsin the country.

The lack of a single conceptual vision of the reformation of the national customs affairs
indicatesthe imperfection and incompleteness of initiatives, the lack and insolvency of an ad-
ministrative resource for their implementation.

3. Monitoring as an indicator of the stagnation of the state customs affairs at the present
stage

The Strategic Indicators for the implementation of the Strategy Ukraine— 2020 provide for
the achievement of 25 key indicators by means of which it is possible to assess the progress of
the planned reforms and programs. The strategy stipulates that “exercise of normative legal and
organizational support for its realization consists in the development and adoption in accordance
with the prescribed manner of the necessary normative—legal acts, annual action plans for its
conducting and monitoring of their execution state.”

That is, monitoring is recognized as one of the instrument of power control, the fulfilment
of obligations declared by the Strategy in the area of responsibility of the authorities, business,
civil society.

The Government Office for European and Euro—Atlantic Integration, together with the Min-
istry of Justice of Ukraine, has developed a system for monitoring and evaluating the effective-
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ness of the Agreement through the development and operation of unified complex information
and analytical system that contains information on tasks for the execution of the Agreement,
their state of execution and evaluation of the effectiveness of the implementation of the Agree-
ment [17].

If the report on the status of fulfilment of the obligations of the Agreement in 2016 identified
the primary actions and steps for the implementation of the planned measures, then according to
the results of work in 2017 on customs matters and trade facilitation, the state of their implemen-
tation will be specified.

During 2016 the Ukraine was supposed to fulfill two obligations in the customs sphere:

1. To establish a single electronic system for the exchange of data on goodsmoved by transit—
provided for by the Convention on a single transit regime dd. May 20, 1987;

2. To introduce a united administrative document that will be used for the procedure of joint
transit, import or export — is provided for by the Convention on Facilitation of Trade in Goods
of May 20, 1987.

According to expert estimates, as of November 1, 2017, implementation of obligations to
simplification of customs formalities almost did not take place.

The Verkhovna Rada of Ukraine was supposed to adopt framework legislation, the norm
of which should launch a mechanism for facilitating movement of goods between Ukraine and
the EU and establish the conformity of national transit procedures with the European standards
stipulated in the provisions of the conventions.

But, as noted in the report, in the past, namely in 2012, by the State Customs Service of
Ukraine already were adopted the number of subordinate regulatory acts aimed at regulating
detailed procedures in this area. Therefore, the adaptation of the Ukrainian legislation on the
conformity of the forms of the uniform administrative document applied in the customs sphere
to the norms of conventions began to take place long before the Association Agreement was
signed, although it needs to be improved.

According to the revised European Neighborhood Policy in Brussels, on November 7, 2018
the report was published and the state of fulfillment of Ukraine’s obligations under the Associa-
tion Agreement between Ukraine and the EU was exposed [18].

As a whole, as of January 1, 2018, 29% of Ukraine’s commitments on approximation of
customs legislation in the EU law were fulfilled.

The report states that, despite the stabilization of the economy achieved in recent years,
the Ukraine continues to rely on international financial assistance (including the International
Monetary Fund (IMF) and the macro—financial assistance program of the EU to maintain its
macroeconomic stability.

As for customs matters and trade facilitation, the Ukraine lags behind the timetable for ful-
filling its obligations to accede to the Conventions on the common transit procedure and the
facilitation of trade in goods. The legislation of the Ukraine aimed at approximating the EU
customs legislation, in particular bills on the authorized economic operator, the procedure for
joint transit, the observance of intellectual property rights and customs assistance for travelers
with the EU, the rules still have to be adopted by the Government.

Thus, there is a systemic dysfunctional feature, which is connected with the implementation of
internal strategies in the customs sphere, and with the fulfilment of obligations at the level of inter-
national agreements. Robert C. Merton, in relation to the research of systems, noted: “The concept
of dysfunction, which implies the notion of deformation, stress and strain at the structural level, pro-
vides the necessary analytical approach to the study of the dynamics and content of changes” [19].
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Government administration without mistakes is practically impossible. Among the factors
contributing to such mistakes should be the lack of proper control in the system of government
administration, violation of the requirements of transparency of government administration, and
many others. [12]

There are grounds to believe that there are reasons that, along with those are not subject to
public discussion, have an origin related to the quality of the execution of current tasks during
the performance of customs affairsby income and fee bodies.

An objective assessment of the current condition of the performance of state customs af-
fairscan be considered the conclusions offered in the Report on the results of the audit of the
effectiveness of the execution by the bodies of the State Fiscal Service of Ukraine of powers in
the field of state customs affairsand fight against offenses during the application of customs leg-
islation, approved by the decision of the Accounting Chamber of May 30, 2017 No 12-3 [20].

The Audit of the Account Chamber among the most urgent issues related to the execution
ofobligations in reference to the performance of customs reforms, modernization and innovative
development of customs in Ukraine has identified among others and those that converged with
the concept of differentiation of customs issues in the relevant categories of attention: legal,
organizational —structural, technological, communication.

1. The imperfect customs legislation is recognized. The normative—legal promotion in the field
of state customs affairsin the period, that have been checked (from 2015 to the first quarter of
2017) is uncoordinated, does not facilitate the acceleration of customs clearance of goods, im-
provement of the administration of customs payments and simplification of customs formalities.

2. There is no cooperation between State Fiscal Service territorial bodies and law

enforcement authorities, provided by the Customs Code of Ukraine.

3. The activity of State Fiscal Service bodies in the control of compliance with customs rules
by foreign economic entities was also ineffective, which did not contribute to minimizing viola-
tions within the scope of this sphere.

4. Legislative uncertainty of the procedure of the customs postaudit and, therefore, the for-
mal approach when conducting documentary checks on the implementation of customs legis-
lation by the subjects of foreign economic activity, gave grounds for receiving the state budget
only 5.1% of the amount of monetary obligations for customs payments.

As stated in the Report, the structural divisions of internal audit of the bodies of State Fiscal
Service prepared recommendations based on improving the normative—legal basis, increasing
the level of control, taking measures of organizational nature. However, some recommendations
have not been executed;there have also been frequent transposition of terms or formal execution
of them, which had a negative influence on their effectiveness.

From this there is a possible assumption that, as regards the inertial regression process, it is
“incapable from realistic positions to solve problems, caused by external circumstances and inter-
nal conflict” [21], which is the lack of proper vertical management of customs affairsin Ukraine.

To date, the decision has been made and the Ministry of Finance of Ukraine has been au-
thorized to prepare and carry out measures for the reorganization of the fiscal service with the
allocation of the customs direction to a separate service.

In this sense, the assumption that “pendulum solutions arise when the real problem behind
them is not yet defined or they do not want to solve it. Then they resort to purely structural
manipulations (to unite — to separate, to centralize — to decentralize, etc.) “[22], which is quite
objectively related to the customs sphere.
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In the modern world, the uncertainty of the internal processes of any state is automatically
translated into many—sided international ratings that influence on the image of the state in the
world. One of the most important is the KOF Globalization Index.

Project managers established in 2002 at the Swiss Economic Institute and the Swiss Federal
Institute of Technology identify globalization as a process, that destroys national boundaries,
integrates national economies, cultures, technologies and management. The index includes vari-
able indicators that measure the political, economical and social aspects of globalization.

During the period covered in the materials of this article, in accordance with globalization
index of the Ukraine in the course of 2015-2018 ranked among the rest countries of the world
as follows: [23]

2015 2016 2017 2018

General Index of Globalization 42 41 45 49

Economic globalization 56 54 63 89

No other goal has found strong support than economic growth [24].

The society as a consumer of the information product that it has to be the mass media and

differentstructures and organizations in the format of maintaining a standard view of customs
activities as destructive does not receive sufficient, potentially objective conception about cus-
toms activities of the country.

As indicators of any processes of modernization and reforming are always the results, indi-
cators of activity at the respective sphere. For customs, the indicators include not only expert
international and national ratings, but primarily indicators of activity, which are determined by
customs statistics and foreign trade statistics.

The growth trend of fiscal revenues every year is gaining ratesand creates conditions only for
finding ways to increase the funds to be paid by the subject of foreign economic activity to the
state budget to provide expenditures on the government’s social and state programs.

The customs payments in 2017 transferred by the customs amounting to 303.8 milliards
UAH made in sum more than 40% of total tax revenues. The aggregated performance indicators
of the revenue and expenditure authorities quite clearly show the real state of fiscal achieve-
ments, which to a certain extent are ensured by the use of administrative measures and the
appropriate management style.

According to data from the statistical information and reports on the activity of State Fiscal
Service of the official portal State Fiscal Service [25], the steady growth of the state budget rev-
enues comes from on the backdrop of negative balance of foreign trade over the past four years.
At the same time, the weight of the exported product with the status of Ukrainian, more than
twice exceed the weight of imported goods in Ukraine.

Estimated value of one ton of export is almost three times lower than the value of one ton of
import. Against the background of growth of the transferred amounts of customs payments to
the state budget, the tax loading, as a criterion for the efficiency and completeness of payment
of customs payments, for four years continuously decreases.

The negative dynamics are economic instability and imbalance of internal processes in the
country, the existence of contraband sources and the presence of a corrupt component in the
activities of the revenue and expenditure authorities, it is not hard to admit it.

From this, less and less effort is being made to solve the problems connected with the con-
duct of planned reforms, the execution of strategic tasks, which are updated from time to time
but are not being implemented.
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The strategy deals not so much with uncertainties as with unknown factors. These events
involve so many variables and their various combinations that the prediction of the final result
of their interaction is do not force for anyone.

The Logic suggests: it is necessary, with the preservation of flexibility and taking into ac-
count the experience gained, to move from general ideas to increasingly specific positions and
tasks [26].

At the end of November 2018, by the experts of the Institute for Economic Research and
Policy Consulting during the organization of the round table “Customs work by the eyes of the
public” was presented the new advisory work “Public Monitoring of the Customs Authorities:
Conclusions and Recommendations” [27].

The experts of Institute, taking as the basis such monitoring and a national survey of export-
ers and importers, formulated recommendations for improving of passage of customs procedures
and promoting international trade. Among the main recommendations are interpreted together
with past recommendations regarding the improvement of customs procedures, the introduction
of modern technologies, the implementation of the institution of the authorized economic opera-
tor, reporting and transparent procedures for determining the customs value and classification of
goods, improving the image and motivation of the customs officer, the introduction of effective
procedures and mechanisms of postcustoms audit.

In the Public recommendations was formed the conception of the state of the fulfilment of
the presented projects of customs reforms and issues whose themes remain unchanged for the
long time. As noted by A. Prigozhin in the work “Disorganization”, the reasons for the persistent
failure of achievement of goals are that if an organization for some understandable reasons is not
always able to achieve its goals, or this achievement is significantly complicated (at expense,
in time, for completeness), that is why in it occurred a pathology that has to be revealed and
overcome [22].

Customs affairs in Ukraine went to level of legislative administrationat the full scope of the
principle of “Single Window” and the improvement of technical capabilities to simplify customs
procedures, which became a definite achievement of the current period of its evolution. Instead,
the automation of customs clearance, the application of blockade in the field of international
trade and customs control, risk management on the ground of big data, the application of scan-
ners with artificial intelligence systems, long—distance access to enterprise accounting systems,
electronic examinations, unmanned drone that can expose the ships, which departed from the
course for possible loading of illegal goods, these are institutes that are being introduced and are
constantly being improved in the developed countries [28].

4. Conclusions

In view of the credible, competent sources, one may conclude that the balance of interests
of the triad — government, business, society — is capable of ensuring the country’s main goal —
integration and positioning at the level of the developed state.

The reform of the state customs affairs, as one of the planned Strategy of Ukraine — 2020,
provides at its level the precondition for implementation through the prism of a social contract
between the parties, where power, business and civil society have their own limits of responsi-
bility.

Conducting of the reforms is a top priority task and the authorities are responsible for their
carrying out. Moreover, control over the authority isa zone of responsibility of public society.
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Public responsibility, information research and public expertise are formed under the influ-
ence and based on sources of retransmitting and information and communication institutions,
normative—legal support.

The continuum of such influences is placed in the range between the “society of mature cit-
izens” and the civil responsibility and has personal characteristics, since it provides for a high
level of economic, social, spiritual, political culture; developed legal relations; the interaction of
free citizens with the state for the common good; self—organized society [29].

An in—depth analysis of the causes and consequences of overcoming the accumulated un-
certainties and inconsistencies in the development of the state customs affairs, which require
immediate intervention, is possible provided that to whole chain stakeholders of national cus-
toms affairs, thepersons who have experience and professional competence in customsaffairs,
professional competence and a high level of social and political culture.

This will solve the problems faced by the world’s customs administrations and, accordingly,
the Ukraine, to propose the goals and identify the ways to achieve them in the shortest possible
time, with minimal resource capacities and costs, and effective means of providing them.

The contradiction at the certain stage is a peculiarity of the innovative processes. Diversifi-
cation of the strategies and programs of the transformation of the national customs affairs can
be considered at the present stage, as a process of knowledge and learning, and in a synergistic
approach involving authority, business and civil society capable for the satisfaction of public
expectations and increasing external ratings.
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JIMBEPCU®IKAIISA CTPATETTYHUX ITPOTPAM TPAHC®OPMAIIIi MUTHOI CITIPABH
B YKPATHI: 3ATIOPYKA PEAJIIBAIIT Y1 TECTPYKTUBHA EPCIIEKTHBA

Ipnna KBEJITALIBLJII,
Vuisepcumem mumnoi cnpasu ma ¢inancis, Yxpaina

Mumna Oisinericms € 06 ’ckmom cyyinbHoeo inmepecy 6 Ykpaini. Cmetikxondepu ma mi, wo 3ayikaeneHi
Y 002080peHHI pelimunzie, (BopMyBanHio IMIONCY MUMHUYI NIOMPUMYIOMb DigeHb  YUX iHmepecis.
YV cmammi posensanymi konyenmyanvhi numanna iMniemMenmayiii ma 6UKOHAHHA 0OMOGIEHOCHell no
Mumuux numannax Y200u npo acoyiayiro Yxpainu 3 €C, cman ix 6UKOHAHHS, @ MAK0JIC OCHOBHI AKYeHMuU
npesenmosanux cmpameziii pepopmysanns Oepicasnoi mummnoi cnpasu. Bucnosku monimopuney
BUKOHAHHS.  Ye00u npo acoyiayiio, excnepmusiu 2pOMAOCOKUX OpeaHi3ayil, Oaui Ccmamucmuku
MIDICHAPOOHOT mopeieni Hadanu nidcmas Oitimuy 8UCHOBKIB, W0 WAAX NOWYKY ONMUMATbHOT cmpamezii
ye He nepiod uacy, a auue npoghecilinull nioxXio, NOMipKoOBaHicms yinel, CUHeP2eMUYHiCms NPAcHeHH:
ma y4acmi 0epHcagHux IHCIMUmymie y 3a00801eHHI CYCRINbHUX OUiKYB8AHD.

3pobneno 6ucnosok, wo noenubNeHUll AHAN3 NPUYUH MA  HACKIOKI® NOOONAHHS HAKONUYEHUX
Hegu3HaueHocmell ma Hey3200Jcenochell Acnekmis po3sumKy 0epicagHoi MumHoi cnpagu, AKi
nompedyioms He2atiHo20 6MPYHAHHA, MONCIUGULL 30 YMOGU 3AIYUEHHS 00 6CbO20 IAHYI02A CHEUKX0N0epig
HAYIOHANLHOT MUMHOI cnpagu ocio, wo marnms 00ceid ma npogecitiny KoMNnemeHmHiCmy y MUmHi
cnpasi, npoghecitiny epyouyito ma 8UcoKuil piseHs coyianbHoi ma noximuyroi Kynvmypu. Lle dozsonumo
supiuLyeamu npobnemu, wo noCMmarons neped MumHuMU aoMiHicmpayismu ceimy md, 8ionosiono,
Yxpainu, cmasumu yini ma eusnavamu wasxu ix 00CASHeHHs Y HAUKOPOMUWIUIL MEPMiH, 3 MIHIMATLHUMU
DecypcHUMU HABAHMANICEHHAMYU MA BUMPAMAMI, eeKMUSHUMY 3ac00amu ix 3a0e3neueHHs.

3 Memoto 00epyHmMOBaH020 SUKIAJEHHA Mamepianie y CmMammi 3acmocosyeanicy Oianekmuynui,
cucmemHuil, 0eOYKMUGHUL MeMoou OOCTIONCEHHS, U0 HANAN0 OLIbUW NOBHO2O PO3YMIHHS IHCIUMYYIUHUX
npoyecis, wo 6i00y8aMbCA 8 MUMHILL chepi.

KorouoBi cimoBa: crpareris, crpareriuHi I, Jep)kaBHa MHTHA cCIrpasa, pedopmu,
TpaHchopMallisi, MOHITOPHHI, EKCIIEPTH3a, TPOMACHKICTb.
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COMPONENTS OF PROCEDURE FORADOPTION
OF PRELIMINARY DECISIONS ON CLASSIFICATION
OF GOODS ACCORDING TO UCDACS

The article is devoted to the study of the procedure structure for the adoption of preliminary
decisions on the classification of goods according to UCDACS. Implementation of the goods
classification according to UCDACS to the actual movement of goods through the customs border
by means of the adoption of preliminary decisions is an alternative option provided with the
Customs Code of Ukraine.

The purpose of the article is the analysis of the legal regulation and structure of the procedure for
the adoption of preliminary decisions on the classification of goods in accordance with UCDACS.
Social relations that arise during the adoption of preliminary decisions on the classification of
goods according to UCDACS are the object of the article.

The methodological basis of the study is a set of methods of scientific knowledge, in particular,
system analysis in the researching of legal regulation of the procedure; formally legal for analysis
and identification of problematic issues of law enforcement; methods of modeling, analysis and
synthesis provided an opportunity to formulate proposals for amendments and additions to the
provisions of the current customs legislation.

According to the results of the research, it was substantiated that the structure of the procedure
for preliminary decisions on the classification of goods according to the UCDACS consists of
stages and procedural actions. It is suggested that the structure of the procedure for making
preliminary decisions regarding the classification of goods in accordance with the UCDACS
consists of the following stages: starting of the procedure, consideration of the application and
submitted documents,; making a preliminary decision. Drawbacks in legal regulation of procedure
for previous decisions on the classification of goods according to the UCDACSare founded and the
ways for its overcoming are suggested.

Key words: classification of goods according to UCDACS, customs legislation, preliminary
decisions, procedure, procedural action, stage, structure of procedure.

JEL Classification: K23.

Anatolii MAKARENKO, 1. Introduction

University of Customs and Finance, Preliminary decisions in the customs case are well founded

Ukraine . . ps .
as the most effective means of simplifying trade procedures. It is
precisely with preliminary decisions both in the current customs
legislation and in the special literature the achievements of legal
certainty are associated with the movement of goods through
the customs border, the establishment of additional safeguards
for foreign economic entities and revenue and fees, and, most
importantly, ensuring the adaptation of the national customs leg-
islation to international and European norms and standards.

We are sure that certain characteristics of preliminary de-

cisions must necessarily be revealed during their adoption. In
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this regard, the study of the procedure for the adoption of preliminary decisions is the scientific
interest.

Literature review. Questions of customs and tariff regulation, in particular their clas-
sification, were investigated in the works of [.G. Berezhnyuk, SG Voitova, O.P. Grebel-
nik, N.L. Huber’skaya, Ye.V. Dodin, S.V. Kivalov, T.O. Kolomoets, V.Ya. Nastyuk,
D.V. Priyamachenko, V.V. Prokopenko, M.G. Shulga and many others. However, the pro-
cedure for the adoption of preliminary decisions on the classification of goods according to
UCDACSwas not studied specially.

The purpose of the study is analysisof the legal regulation and structure of the procedure
for the adoption of preliminary decisions on the classification of goods in accordance with
UCDACS.

Research methods. The basis of the study was systematic analysis, with the help of which
the legal regulation of the procedure for the adoption of preliminary decisions on the classifica-
tion of goods according to UCDACS. Separate methods of scientific knowledge were also used,
in particular formal-legal for analysis and identification of problematic issues of law enforce-
ment; modeling and analysis and synthesis provided an opportunity to formulate a proposal for
amendments and additions to the provisions of the current customs legislation.

2. Results.

According to 1.1, p. 4 art. 23 of the Customs Code of Ukraine (CC of Ukraine) [4] prelim-
inary decisions can be made on the classification of goods according to UCDACS. As it is
known, all goods when they are declared are subject to classification (part 1 of art. 69 of the CC
of Ukraine), therefore, in practice, a significant share of preliminary decisions is made precisely
on the classification of goods according to UCDACS.

The procedure for adopting preliminary decisions on the classification of goods in accordance with
UCDACS is based on the provisions of Art. 23 of the Customs Code of Ukraine and the Procedure of
the work of the department of customs payments, customs clearance units of the customs authority
and customs posts within the framework of the decision of the question of the classification of
commodity units that are transported across the customs border of Ukraine, approved by the order
of the Ministry of Finance of Ukraine of 30.05.2012 Ne 650 (hereinafter — Order 650) [5], in which
some provisions of Section I and Section II are devoted to the preliminary decision.

It is generally accepted that the structure of the procedure consists of stages, stages and
procedural actions. According to N.L. Huberska, these elements determine the structure
and sequence of actions in the consideration and resolution of specific administrative cases
[1, p. 77]. Mandatory elements in this case are the procedural steps and stages. In turn, the stages
are distinguished, usually with more complex and lengthy procedures.

Accepting this and guiding b the provisions of the current legislation, in particular art. 23
of the Customs Code of Ukraine [4] s. II of the Order No. 650 [5], we consider that the proce-
dure for the adoption of preliminary decisions on the classification of goods according to the
UCDACS consists of the following stages: 1) violation of the procedure; 2) consideration of
appeal and submitted documentation; 3) making a preliminary decision.

Therefore, it is necessary to consider and provide a characteristic for each of these stages.

The stage of the procedurestarting originates from submission of a completed written ap-
plication in accordance with the form given in Annex 1 to Order No. 650 [5] and the preparation
of the necessary documents, including the development and certification of their copies. This is
the first procedural action at this stage.
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It should be noted that the written application is filled in with a single item (article) of the
goods (i. 4 s. II of the Order No. 650 [5]). That is, a separate preliminary decision is made for
each item.

The following documents should be attached to the application: foreign economic agreement
(contract) or other document used in international practice instead of contract (contract); tech-
nological schemes and technical requirements for the manufacture of goods (if any); drawings
and photographs of the product (if any); certificates and permissions of authorized state bodies
(if available); characteristics, catalogs and passport details of the manufacturer’s product (if
any); Certificate of origin of goods, marking labels, permits (if available); sample of the goods
(if any).

From the list it is seen that the mandatory document is the foreign economic agreement, all
others are provided in the case of their availability, and therefore depends on the specific product.

The submission of documents in the form of originals or copies is allowed. However, the
provisions of Order No. 650 [5] do not provide for the need to certify copies of these documents,
which is not in accordance with the general requirements of case management, in particular, the
provisions of the national standard of Ukraine SSTU 4163-2003 (Uniform system of organi-
zational and administrative documentation, requirements for the execution of documents) [3].
There is also no possibility to certify these copies by the body of incomes and fees during their
adoption.

We propose to add the first sentence of the p. 2, it. 5, s. II of the Order 650 [5] after the word
“copies” with the words “which are certified by the person submitting the application”. There
is also a requirement to translate into Ukrainian if they are drawn up in a language other than
Ukrainian or other official languages of customs unions.

The next and final procedural action at this stage is the submission (sending) of the applica-
tion and documents to the relevant body of revenues and fees. Allowed as a direct submission to
the body of incomes and fees by its location, and posting using postal services, etc. Electronic
submission is not currently provided for by current legislation.

Consequently, at this stage, the chosen procedural actions are committed by a person who
wishes to obtain a preliminary decision on the classification of the goods in accordance with the
UCDACS and are made obligatory.

At the stage of reviewing the application and the documents submitted, the first proce-
dural action is registration of the application. It was established that an application is registered
on the day of its actual receipt (p. 2, i. 6, s. [lof the Order 650 [5]). Also, Order N 650 establishes
the form for registration of applications for the adoption of preliminary decisions (Annex 2),
however electronic registration is also possible [5].

At the same time, the Typical instruction for document management information in electron-
ic form and organization of work with electronic documents in office work, electronic interagen-
cy exchange, approved by the Resolution of the Cabinet of Ministers of Ukraine dated January
17, 2018 No. 55 [2] anticipates that the electronic form is the main form of case management
(p.-1, 1.2). Consequently, the provisions of the Order No. 650 [5] do not meet the requirements of
this Instruction and need to be brought into conformity.

The timing of the adoption of the preliminary decision on the classification of goods in ac-
cordance with the UCDACS is precisely connected with the registration of the appeal by the
body of incomes and fees, which according to part 5 of art. 23 of the Customs Code of Ukraine
[4] is 30 days, with the possibility to be extended by no more than 15 days, that is reported to the
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person who had filed the application. Obviously, a similar provision is contained in i. 9, s. II of
the Order No. 650 [5], the analysis of which should emphasize the positivity of sub-legislative
regulation, aimed at overcoming the cornerstones of legislative regulation.

Thus, Order No. 650 specifies that it is a question of “calendar” days, which makes it impos-
sible to interpret them as “working days”, and also provides that the general term (30 calendar
days) can be extended to the ending of the 30-day period with the indication of the reasons.

The next procedural action is consideration of the submitted documents for the adequacy of
a preliminary decision, which verifies the actual compliance of the documents submitted to the
mandatory submission and their general content.

Considering that according to p. 1 1.5s. II of the Order No. 650 [5] only the foreign economic
contract (contract) or other document used in international practice instead of the contract must
be provided, at checkingspecial attention is paid to the content of other applications.

In the case of failure to submit all necessary documents and information for the acceptance of
the previous decision, the applicant’s notification about the need to submit additional documents
is made. In this procedural action, the applicant receives a written or electronic notification of
the need to provide additional documents. This is an optional procedural action, which is per-
formed in case of establishing the insufficiency of submitted documents for making a prelimi-
nary decision, based on the results of the preliminary procedural action.

It should be noted that the deduction of the term for the adoption of a preliminary decision
begins with the date of the issuance of all necessary documents,therefore, with the commission
of this optional procedural action, the period of the adoption of the preliminary decision is ac-
tually stopped.

At the same time, in accordance with i. 10, s. IT of the Order No. 650, in the case of filling an
application without the necessary part of the necessary documents and information for a prelim-
inary decision to deduct the period of the acceptance of the preliminary decision begins from the
date of submission of all the documents that were missing, is not in compliance with provisions
of part 5, art. 23 of the Customs Code of Ukraine [4], according to which the period of accept-
ance of the preliminary decision on classification of goods according to UCDACS consist of
30 days from the day of submission of the corresponding appeal to the body of incomes and fees.

The relationship between the submission of “all necessary documents and information” and
the calculation of this period of the Customs Code of Ukraine is not established, in contrast
to preliminary decisions on the determination of the country of origin of goods, for which the
Customs Code of Ukraine provides that the term of acceptance is no more than 150 days from
the date of submission appropriate appeal to the body of incomes and fees, provided all the nec-
essary information about goods [4].

Consequently, the given provision of the Order No. 650 does not find appropriate confir-
mation in the provisions of the Customs Code of Ukraine, and therefore contains a groundless
restriction of the rights of the applicants, regarding the timing of consideration of the application
for the adoption of a preliminary decision. In this regard, in order to bring the provisions of Or-
der No. 650 in line with part 5 of art. 23 of the Customs Code of Ukraine, we propose the first
sentence of 1. 10, s. IT of the Order No. 650 to exclude.

The next procedural action, which is necessarily performed, is the verification of the con-
sideration of the application for an identical product by another body of incomes and fees. This
action is in the course of verification of the fact that the applicant submitted an application for
this product to other bodies of income and fees that were accepted by them for consideration.

46 Customs Scientific Journal, Ne 1, 2019



Such verification is carried out in accordance with 1. 12, s. II of the Order No. 650 [5], with the
help of the Unified Automated Information System (hereinafter referred to as the “UAIS”).

The procedural action is to prepare the refusal to consider the appeal in the case of failure to
provide all necessary documents or to establish the fact that the other body examines the reve-
nues and fees of the applicant’s application for an identical product. Therefore, this procedural
action may also be carried out after the procedural action-the applicant’s communication about
the need to submit additional documents, in case if the requested documents will still not be
provided.

The refusal to consider an appeal does not prevent a repeated application in case of elimi-
nation of the reason, which was the reason for refusal (p. 2, i. 11, s. II of the Order number 650
[5]). It is also an optional procedural act.

Before proceeding to the next procedural steps, it is worthwhile to focus on clarifying the
ratio of “refusal to consider the appeal” and “refusal to make a preliminary decision”, in connec-
tion with their simultaneous use in i. 11, s. IT of the Order No. 650 [5].If the “refusal to consider
the appeal” does not preclude a repeat referral in case of elimination of the reason for refusal, as
indicated above, that is, the adoption of the preliminary decision is possible, but the applicant
does not meet all the necessary requirements for this.

Thus, the “refusal to make a preliminary decision” makes it impossible to make a preliminary
decision, and the reasons can not be eliminated, that is, it is not allowed to reapply on this issue.

Thus, the content of the a. 1 i. 11 s. II of the Order No. 650 [5], according to which “... the
customs authority refuses to consider the application with the justification of the reasons which
have become the basis for refusal to make a preliminary decision ...”, unjustifiably combines
“refusal to consideration of the appeal “and” refusal to make a preliminary decision “.

Therefore, we offera. 1 1. 11 s. II of the Order No. 650 [5] after the words “justification of
the reasons” to read as follows: “which became the basis for such a refusal, with the return of
samples and samples of the goods (in case of their submission)”.

The next procedural action is the checking in the database of the UAIS of the availability of
preliminary decisions on identical, or similar products to the information specified by the appli-
cant in the application, the implementation of which is carried out using the software and infor-
mation complex “Registry of preliminary decisions on the classification and coding of goods in
the UCDACS” UAIS.

The last procedural action at this stage is the preparation of a refusal to issue a preliminary
decision, which is carried out in case of establishing the fact of acceptance of the product of a
preliminary decision, which has not been changed or canceled, or the presence of facts and con-
ditions under which it was accepted remain unchanged, the preliminary decision is not provided
(1.13 s. IT of the Order No. 650 [5]). In this regard, this procedural action is also optional.

Consequently, at the stage of consideration of the application and the submitted documents,
there are both mandatory and optional procedural acts committed by the incomes and fees au-
thorities and those who wish to obtain a preliminary decision on the classification of the goods
according to theUCDACS.

The final stage is the adoption of a preliminary decision. Structurally, this stage consists
of such procedural actions.

The first procedural action, in the case of a positive review of the application and the doc-
uments submitted, is the execution of the preliminary decision. The preliminary decision on
the form of the income and fee body is drawn up in the form provided in Annex 3 of the Order

Customs Scientific Journal, Ne 1, 2019 47



No. 650, taking into account the specified order of filling its graph (p. 24 s. II of the Order
No. 650)[5]. The preliminary decision may contain annexes, in particular product images, their
parameters, particular reference characteristics specified in it (graph 7), and a photograph of the
product and / or its packaging is printed on its back side.

Making a preliminary decision to the Register of preliminary decisions on the classification
and coding of goods in the UCDACSUAIS:is the next in the queue (an electronic copy of the
preliminary decision together with the available photo product, in accordance with 1. 14s. 11 of
the Order No. 650 [5] shall be entered in the register). The term of this procedural action is one
working day after the execution of the preliminary decision.

The next procedural action is the publication (referral) of the preliminary decision to the
applicant. In accordance with i. 16 s. II of the Order No. 650 [5], the original of the preliminary
decision is issued (sent) to the applicant. Taking into account that the choice of the priority op-
tion for the applicant to obtain a preliminary decision (extradition or communication) remains
unregulated, in practice the applicant indicates this in the application. In case of choosing a var-
iant with a direct issuing of a preliminary decision, after the registration of the last the revenues
and fees bodies inform the applicant.

At the same time, there are no requirements for forwarding the applicant’s decision to the
Order No. 650 [5], in particular, the type of postal item, the need to receive notification of the
delivery of the item, etc. Such kind of departure must contain a description and be sent with the
notification of delivery to the applicant, that is, a valuable letter.

The last procedural action is the disclosure of information about the preliminary decision.
This is done in accordance with p. 12 of art. 23 of the Customs Code of Ukraine [4], according
to which preliminary decisions, with the exception of confidential information, are publicly
available and can be made public. From the analysis of this provision, we consider it necessary
to focus attention on the following. First, in this case, it is not about “publishing a preliminary
decision”, but about “disclosure of information about a preliminary decision”, that is, a text-
made prior decision is not made public.

Second, the central body (the State Fiscal Service of Ukraine) ensures such disclosure, it is
confirmed on the official portal of the State Fiscal Service of Ukraine [6], which contains infor-
mation about the preliminary decisions on the classification of goods according to UCDACS
since 2015. Third, the period during which such disclosure is made is not specified neither in p.
12 of the art. 23 of the Customs Code of Ukraine [4] nor in the Order No. 650 [5], that allows
the State Fiscal Service of Ukraine to solve this issue independently, hence there is a risk of
non-compliance with this provision.

Fourthly, there is also no disclosure procedure, in the case of electronic disclosure of infor-
mation about preliminary decisions or their printing, for example in the official publication of
the State fiscal service of Ukraine. However, as it is noted above, information is currently being
published on the official portal. In the fifth, the information can be confidential only about the
goods and the applicant can inform it in the application for the adoption of a preliminary deci-
sion, in accordance with p. 1 i. 6 of s. II of the Order No. 650 [5]. The body of income and fees,
taking into account the existence of such a notification by the applicant, performs it without
interfering in this matter.

Consequently, at the stage of the adoption of the preliminary decision, each procedural act is
carried out by the income and fee bodies and is obligatory.
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3. Conclusions

Thus, the structure of the procedure for the adoption of preliminary decisions on classifica-
tion of goods according to UCDACS can be presented through the following stages:

1. The stage of violation of the procedure consists of the following procedural steps:

1) filling in the written application and preparation of documents;

2) submission (sending) of applications and documents to the relevant body of incomes and fees.

2. The stage of consideration of the application and submitted documents consists of the
following procedural steps:

1) registration of application;

2) verification of the adequacy of the submitted documentation for the adoption of a
preliminary decision;

3) notification of the applicant about the need to submit additional documents (optional);

4) verification of the consideration of an application for an identical product by another body
of income and fees;

5) preparation of the refusal to consider the appeal (is optional);

6) verification in the database of the UALIS of the existence of preliminary decisions on iden-
tical, similar or similar goods to the information specified in the applicant in the application;

7) preparation of refusal to issue a preliminary decision (optional).

3. The preliminary decision-making process consists of the following procedural steps:

1) execution of the preliminary decision;

2) making a preliminary decision to the Register of preliminary decisions on the classifica-
tion and coding of goods in the UCDACSUAIS;

3) publication (referral) of the preliminary decision to the applicant

4) disclosure of information about the preliminary decision.

According to the results of the study, amendments and additions to the Order No. 650 were
proposed:

* add the first sentence of p. 2 i. 5 s. II after the word “copies” with the words “which are
certified by the person submitting the application”;

* p. 1i. 11s.1I after the words “justification of the reasons” read as follows: “which became
the basis for such a refusal, with the return of samples and samples of the goods (in case of their
submission)”;

*ini. 11 s. II to delimit the “refusal to consider the appeal” (in case of establishing the dis-
crepancy between the application and the submitted documents to the established requirements,
does not prevent the repeated application on condition of elimination of reasons) and “refusal to
make a preliminary decision” (in case of impossibility to eliminate reasons and does not allow
to re-apply);

¢ i. 15 s. II supplement by the period of the publication of information about the preliminary
decisions made.
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CKJIAJIOBI TPOIIETY P IIPUMHATTS IOIEPEIHIX PINIEHD
IMPO KJIACU®IKAIIIO TOBAPIB 3I'I/THO 3 YKT3E]]

Amnarouiiit MAKAPEHKO,
VYuieepcumem mumnoi cnpasu ma inancis, Yxpaina

Cmammio npucesyeno O0CHioNCenHIo CmpyKmypu npoyedypu NpUuiiHsmms nonepeoHix piuens npo
knacugpirayito mosapie 32iono 3 YKT3EJ]. 30iiicnenns kiacugirayii mosapis 32iono 3 YKT3E/ do
axmuynozo nepemiujenns moeapie uepes MUMHuUL KOPOOH WAISIXOM NPULHAMMS NONEPEOHIX pilueHd €
anvmepHamusHum eapianmom, nepeddayvenum Mumnum kooexkcom Yxpainu.

Memoio cmammi € ananiz npasosoeo peynosanis ma CImpyKnypu npoyedypu nPUiHamms nonepeoHix
piwens wodo kracugikayii mosapig 8ionosiono 0o YKT3E]].

06 exkmom cmammi € cycnibHi 8iOHOCUHU, AKI BUHUKAIOMb NI YAC NPUIIHAMMA NONEPEOHIX piuteHb NPo
knacugikayiro mosapis 32iono 3 YKT3E/.

Memodonoziuny ochogy 00Caiodicents CManosums CYKYNHICHb Memooi6 HAYKOBO20 NIZHAHHS, 30KpeMd
cucmemMHull ananiz npu BUCSIMIEHHI NPABOBO20 Pe2YNIOBAHHS NPOYEOYPU; (OPMATLHO-I0PUOUYHUL OISl
aHarizy ma 3 ACy8anHs nPoOIeMHUX NUMAHb NPABO3ACMOCYAHHS; MOOIIOBAHHS | AHANIZY MA CUHME3Y
HAdAU 3M02Y COPMYTIOSamU RPONO3UYIT 00O GHECEHHS. 3MIH | OONOBHEHL 00 NOLONCEHb YUHHOZ0
MUMHO20 3AKOHO0ABCMEA.

3a pesynomamamu nposedernoco 00cuiodNceH s 0OIPYHMOBAHO, WO CIMPYKNYPA Npoyedypu nonepeoHix
piweny npo knacugirayio mosapie 32i0no 3 YKT3E/] cknadaemuvcs 3i cmadiii ma npoyedyprux Oil.
3anpononosano, wo cmpykmypa npoyeoypu RpuiiHAmms nonepeoHix piwenv wooo Kiacugixayii
mogapis 6ionosiono 0o YKT3E][ cknadacmuvca 3 nacmynuux cmaoiil. nopyuieHHs npoyeodypu; po3eisio
36EPHEHHs. MA NOOAHUX OOKYMEHIMIG, NPUHAMmMs nonepeonbo2o piwenns. Jlosedeno, ujo npoyedypHi
0ii € 0008 ’A3K08UMU MA PaAKYTLMAMUBHUMU, BUUHAIOMBCA | Op2aHAMU 00X00I8 i 300Di8, 1 3aABHUKAMU.
Busieneno nedoniku ma npocaiuHu 6 npasosoMy pecymioanHi npoyeoypu npuiiHAmms nonepeoHix
piweny wooo kiacugikayii mosapis 6ionosiono 0o YKT3E]] ma 3anpononosano wiisixu ix nooonaHHs
1 YCYHEHHAL.

KurouoBi ciioBa: knmacuikamis ToBapis 3rimHo 3 YKT3E]], MuTHE 3aKOHOAAaBCTBO, TTOTIEPEAH]
pimmenHs, mporneaypa, IporeypHa Jisl, CTaisl, CTPyKTypa MpOLeIypH.
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A DIVERSITY OF OPINIONS ON THE STANDARDS
OF INTERNATIONAL CUSTOMS LAW

A number of multilateral international customs agreements, bilateral treaties of Ukraine, acts of
the World Customs Organization, instruments of the European Union, legal acts of Ukraine and
scientific literature require careful examination of their structure and content. The authors have
studied the standards of international customs law based on the following theory: standards are an
independent category of international customs law and differ from its principles and legal norms;
standards of international customs law serve as a subsidiary element in legal regulation of customs
relations, because in contrast to the principles and norms of international customs law, they are
not intended to regulate customs relations independently; standards of international customs law
derive from its principles and legal norms.

The concept of “standards of international customs law” is proposed to define technical
spectfications, templates, samples, models, methodical recommendations for the certain type of
activity or achievement of anticipated results. The standards are elaborated in order to promote
the realization of principles and norms of international customs law, which implementation into
practice of customs administrations is carried out by subjects of international customs law taking
into account individual needs and opportunities, on the terms and in accordance with the procedure
defined by international legal acts.

Alternatively, from the perspective of the standards of international customs law, an analysis of the
Customs Code of Ukraine was carried out and some recommendations for its improvement were
proposed. proposed. The research findings carried out within this article may contribute to the
implementation of the principles, norms and standards of international customs law by Ukraine,
and may be used to amend the Customs Code of Ukraine in power.

Key words: international customs law, standards, principles, legal norms, international treaties,
Customs Code of Ukraine.
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Serhiy PEREPOLKIN, 1. Introduction
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rorism, etc.), has positive effects in various fields of interstate
relations, including the field of international customs law,
namely, it changes the concept of absolute customs’ sover-
eignty of states; promotes more intensive international cus-
toms cooperation; accelerates the processes of convergence
of customs systems of different states, etc.
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Achievement of the goals by states, both abovementioned and in other areas of their joint ac-
tivity in sphere of international customs law, depends on many factors, among which one of the
most important is adoption and implementation of various international standards in this area, is
precisely coordinated and significant understanding of such standards.

The mentioned issue is relevant for Ukraine, customs affairs of which have been in a state of
constant reform since the declaration of independence by our state. Thus, according to Art. 7(2)
of the Customs Code of Ukraine: “The state customs affairs are carried out in compliance with
internationally accepted forms of entry of goods, methods for determining the customs value
of goods, systems for classifying and coding goods and customs statistics, and other generally
recognized norms and standards”. The gradual approximation of Ukrainian legislation in cus-
toms sphere to the customs legislation of the European Union (hereinafter — EU), as defined
in EU standards and international standards, is indicated in Art. 84 of Association Agreements
between Ukraine, on the one hand, and the EU, the European Atomic Energy Community and
their Member States, on the other side of June 27, 2014 (hereinafter — Association Agreement
or Agreement). In addition, in accordance with Art. 76(1) the parties to the Agreement have
also agreed to ensure the application of a set of international customs documents created by the
World Customs Organization used in customs affairs and trade, the list of which begins with the
Framework Standards for Security and Facilitation of International Trade Procedures, 2005 etc.

At the same time, despite the fact that the category “standard” is widely used in legal acts of
Ukrainian legislation regarding issues of the state customs affairs, particularly in international
customs treaties of Ukraine, for the last three decades it has consistently been associated by
customs officials with the priority directions of improvement of law enforcement activity in the
sphere of state customs affairs of Ukraine and for a long time is discussed by domestic scientists;
there are no clear answers to questions “What are the standards of international customs law?”
and “What position should be assumed for their correct understanding?” neither on doctrinal nor
official levels.

Therefore, the purpose of this article is to establish peculiarities of understanding the stand-
ards of international customs law by scientists from Ukraine and foreign states, develop a uni-
versal concept of customs affairs for the domestic theorists and practitioners in this sphere and
propose to improve Ukrainian legislation on the issues of customs affairs for more effective
implementation of the standards of international customs law.

Achieving that goal requires careful examination of a structure and content of a number of
multilateral international customs agreements (in particular, the International Convention on the
Simplification and Harmonization of Customs Procedures of 18 May, 1973), bilateral treaties
of Ukraine (in particular, the Association Agreement between Ukraine, on the one hand, and
the European Union, the European Atomic Energy Community and their Member States, on the
other hand, of 27 June, 2014), acts of World Customs Organization (in particular, Resolutions on
the Framework Standards for Security and Facilitation of International Trade Procedures), Euro-
pean Union instruments (in particular, “Customs Blueprints™), legal acts of Ukrainian legislation
(in particular, Customs Code of Ukraine), encyclopedias, scientific and educational literature.

2. Literature review

Many researchers have considered the issues of theory and implementation of international
customs law’s standards in their publications, thus the analysis of existing developments in the
sphere of scientific research indicates the diversity of views upon their understanding. The gen-
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eralization of published scientific papers allows us to combine the existing diversity of views
in understanding the standards of international customs law within the framework of two ap-
proaches: scientific and practical.

For the Ukrainian legal doctrine, as well as for the doctrine of most post-Soviet states, a
scientific approach is more common. Within its framework published papers have a primarily
descriptive, highly specialized academic character. In their content, there is usually no scien-
tific discussion as well as practical indicators of the implementation of international customs
law standards, because the authors focus on highlighting their own vision of issue under study,
which is not always well-founded and in some cases is internally contradictory. As a result, the
doctrine of international customs law has given rise to an uncertain terminological situation
in which there is the use of different terms for verbal labelling of the concept of “standards”
(“international standards”) enshrined at national and international levels; there is no unity in the
views on the delimitation of the terms “standards”, “principles” and “norms” of international
customs law, ambiguity is the vision of their legal force, etc. In addition, this situation has a neg-
ative effect on law-making and enforcement activity in the sphere of customs affairs, as the ex-
isting national pluralism of approaches to understanding the standards of international customs
law (within which it is not clear whether the same meaning employs scientists and legislators
in the concept that constitutes the subject of our consideration) is also reproduced in the acts of
the legislation of Ukraine on the issues of state customs, which often leads to various misunder-
standings when implementing the standards of international customs law both at domestic and
international levels of legal regulation of customs relations.

In general, various representatives of Ukrainian legal doctrine pointed out the fact of the
existence of international customs law standards, their significant influence on customs policy,
customs legislation and customs affairs of Ukraine, and the need for scientific reflection, but no
further studies have been carried out yet. Among such authors should be mentioned the follow-
ing: Mytsyk, 1994; Sandrovskij, 2001; Perepadia, 2007; Filatov 2013; Muzyka, 2015 and others.

Other scholars focused on general description of the structure and content of international le-
gal acts, through which certain international standards were approved, and made theoretical pro-
posals on their implementation at the domestic level, among them: Dodin, 2005; Skomarovskyi,
2005; Havriushenko, 2006; Pryimachenko, 2007; Berezhnik, 2009; Pashko, 2009; Klian, 2011;
Chorna, 2013; Shulha, 2014; Denysenko, 2015; Kalinichenko, 2015; Sai, 2016; Kveliashvili,
2016; Dorofeieva, 2017 and others. In the works published under their authorship, it was mainly
about the Framework Standards for Security and Facilitation of International Trade in 2005 and
the International Convention on the Simplification and Harmonization of Customs Procedures
of 18 May, 1973.

Less attention was paid to studying the European Union’s customs law standards by Ukrain-
ian scientists, that was manifested in a small number of scientific works compared with the
results of the work of previous group of researchers. Kivalov, 2001, Mazur, 2005, Filatov, 2008,
Romanenko, 2010, Kistanova, 2014, Bykov, 2017, Kormych, 2017 and others devoted their
works to the topic mentioned.

On the contrary, in the writings of the representatives of applied approach the theory of
standards of international customs law and the implementation of international legal acts used
for their approval is almost neglected, since in their content the authors focus on the analysis of
indicators achieved by the results of implementation of international standards by national cus-
toms authorities, as well on the development of proposals for further improvement of both their
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content and implementation practices. They recognize the importance of international customs
law standards for the development of international trade and the implementation of various types
of commercial and non-commercial activities, but do not give their exact definition (the “only
accurate universal definition”). Thus, what exactly the representatives of this approach refer to
the notion “standards of international customs law” often remains uncertain and obvious only
to them. The range of their scientific interests is broader than that of domestic scientists, and
includes, in addition to the standards of the International Convention on the Simplification and
Harmonization of Customs Procedures of May 18, 1973, and the Resolutions of the Customs
Cooperation Council on the Framework Standards for Security and Facilitation of International
Trade 2005, other standards developed by the results of the activities of the World Customs
Organization, the World Trade Organization, the European Union and other intergovernmental
organizations. The most prominent representatives of this approach are the following scientists:
Hein, Rydsijk, 2006; Matsudaira, 2007; Gordhan, 2007; Lux, 2007; Hossain, 2008; Rovetta,
2008; Ireland, 2009; Weerth, 2009; Kafeero, 2009; Cheng, 2010; Wolffgang and Dallimore,
2012; Lyons, 2018 and others.

3. Research methodology

In the doctrine of international customs law, there is no unity in the approach to understanding the
concept of “standards of international customs law”. That is due not only to the subjective factor but
also to the fact that the terms “standard” and “international standard” in legal encyclopedic literature,
legal doctrine and Ukrainian legislation on the issues of state customs are characterized as polysemic.

The Dictionary of foreign languages edited by Pustovit (2000) contains the following inter-
pretation of the word “standard” — a sample, a pattern, a model that becomes a benchmark for
other objects.

According to the Dictionary of modern concepts and terms edited by Makarenko (2002) the
term “standard” is interpreted as a [typical] sample, pattern, [normative] model taken for the
original to be compared with other objects, and the term “international” means connected with
relations between states, which is relevant to foreign policy.

In legal encyclopedia edited by Shemshuchenko (2003) the term “standard” (from the Eng-
lish Standard - norm, sample, model) is proposed to be understood as a specific document,
which specifies certain list of rules of general and multiple use, universal principles and / or
characteristics of a particular activity or its results, the purpose of which is to achieve the op-
timum level of harmonization of a particular branch. At the same time, the term “international
standards” has the following meanings: 1) international legal norms and principles that provide
the standards of conduct for subjects of international law in certain spheres of interstate coop-
eration. Standards set certain minimum requirements that all states must adhere to. They are
contained in international treaties and other sources of international law; 2) documents of the
International Organization for Standardization (ISO), which establish rules and requirements in
the sphere of finished products of mass production, semi-finished products and raw materials.

Many scholars formulate author’s definitions of the term “international standard” based on
the principles set forth in Art. 1. of Standardization Act of Ukraine of 5 June, 2014 defining the
term “standard”, namely: “the standard is a normative document based on consensus, adopted
by a recognized body, which establishes for a general and repeated use of a rule, instruction or
characteristic of activity or its results, and is aimed at achieving the optimum degree of harmo-
nization in a particular area”.
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As a result, representatives of the legal doctrine often identify international standards with
norms of law or with normative documents use the notion of “standard in law” to interpret
domestic standards defined by the national legal system, and for international standards — the
notion of “legal standard”, and they suggest to consider international standards as a new type of
sources of international law, etc.

For instance, professor Baimuratov (2006) believes that international standards are certain
international law norms that are stipulated by international treaties and developed by States
within the framework of international intergovernmental organizations (IGO).

Moroz & Kravchuk (2017) believe that the distinction between the concepts of “legal stand-
ard” and “standard in law”, and hence domestic and international standards, is due to different
approaches to understanding the law. In their view, the notion of “standard in law”, developed
on the basis of the positivist concept, should be interpreted as the normative-defined limits of ad-
missible behaviour aimed at achieving the optimum degree of harmonization in a certain sphere.
Basically, legislative consolidation of the standard as a normative document means formal ex-
pression of “standard in law”. The notion of “legal standard” is a wider concept that, besides
the regulatory boundaries of admissible behaviour, also takes into account general principles of
justice and reflects the natural-legal concept of legal consciousness.

Professor Kyivets (2012) speaks on the possibility of considering the category of “legal
standard” in the sense of not only individual rules, but as a document that establishes a set of
rules, regulations, requirements for standardization facility, which sets object’s characteristics
aimed at voluntary multiuse. Kyivets (2010) also believes that in the near future may take place
of a new major source of international law — the standard, examples of which have long taken
within its competence by various international organizations, including the World Health Or-
ganization (WHO), World Meteorological Organization (WMO), International Civil Aviation
Organization (ICAO), etc.

The terms “standard” and “international standard” are ambiguously determined and are also
used in the Ukrainian legislation on state customs affairs. For instance, provisions of Part 2,
Art. 7 of the Customs Code of Ukraine contain, on the one hand, the identification of accepted
international practice forms ..., methods ... and systems ... (see above) both as norms and stand-
ards. On the other hand, the legislator used the approach to the definition of standards, in accord-
ance with which the state customs affairs should be carried out in Ukraine, according to which
such standards can be considered as direct international standards of customs affairs, as well as
standards of other related to customs affairs of state regulation, the only defining requirement of
belonging to which is their universal recognition.

Another act of Ukrainian legislation on issues of state customs affairs — the Ordinance of
the Cabinet of Ministers of Ukraine “on approval of the Concept of involvement of companies
(advisers) to reform the customs of the State Fiscal Service” of 11 February, 2016, No.267-p
(hereinafter — the Concept), did not mention universally recognized in the world norms and
standards, because within the framework of the problem addressed by the Concept, main at-
tention is focused on the elimination of differences between customs standards of Ukraine and
EU standards. At the same time, it should be emphasized that the category “customs standards
of Ukraine” is not used in Ukrainian legislation on issues of state customs, in particular in the
Association Agreement. The situation with regard to the category of “EU standards” is uncertain
as, in accordance with the objective of the Concept, the reform of customs of State Fiscal Ser-
vice (hereinafter — SFS) should be based on the “EU Customs Prototypes” — a guideline in the
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customs cooperation between Ukraine and the EU, which, as noted by Chentsov (2015), is the
standard proposed by the European Commission for the customs administrations of countries
that are candidates for accession to the EU. However, on the single web-portal of the executive
authorities of Ukraine the “EU Customs Prototypes” indicated in the Concept are mentioned as
an international document used in the development of the Concept called “EU Customs Stand-
ards” (Customs Blueprints), and on the website of SFS of Ukraine — as the customs standards of
the EU Customs Blueprints.

It should be noted that the original English version of “Customs Blueprints”, as well as
their translation into French (“Schemas directeurs relatifs aux douanes”) and Russian (“Csoj
TaMOXKEHHBIX CTaHaapToB”) languages, are available on the official website of the European
Commission. However, from the standpoint of Kormych (2017), the shady Russian transla-
tion of the “CBox TamoxxeHHbix crangapToB” and its Ukrainian ‘“3BeaeHi MUTHI cTaHmaptu’”
are incorrect translations of “Customs Blueprints”. After all, any English glossary notes that
“blueprints” is a plan (a scheme) or a document that serves as a plan function. This is confirmed
by the translation from French “Schemas directeurs relatifs aux douanes”, that is, the customs
master-plan. However, when international standards specify custom standards, the name is ap-
propriate (for example, SAFE Framework of Standards to secure and facilitate global trade).
Incorrect translation of the title causes misunderstandings about how the Customs Blueprints are
used. Therefore, Customs Blueprints is not standards in the usual sense, because it is a certain
technique and sequence of actions, as concluded by the scientist.

We share the opinion of Kormych (2017) about the inappropriateness of use of “Blueprints”
of any of the abovementioned definitions, except the official term, that is, “Customs Blueprints”,
because the consequence of this, above all, may not be proper understanding of their essence,
which leads to further different misunderstandings, in particular about the way of using blue-
prints. For the confirmation of our own position, we give the following arguments.

In an introductory part to “Blueprints” it is indicated that they should be considered as prac-
tical guidance, based on the best practices of the EU. Their development and improvement was
caused by the need to assist non-EU countries in bringing their customs administrations in line
with EU legislation and standards. Customs Blueprints are not part of either customs or tax
legislation of the EU and therefore are not legally valid. Being a technical publication, they rep-
resent a valuable standard for the customs administration, the use of which is aimed at assessing
the effectiveness of the work carried out and organizing its own path to better customs.

Consequently, the titles “EU Customs Prototypes” and “EU Customs Blueprints” are also
unreasonably used by Ukrainian scientists and practitioners to refer to “Customs Blueprints”, an
instrument, the use of which is recommended by the EU to Ukraine for the gradual approxima-
tion of its customs legislation to the EU customs legislation and standards. The elimination of
similar misunderstandings related to incorrect translation of the title and content of international
legal acts of both universal and regional nature will facilitate the implementation of the official
authentic translation of primary sources on the basis of which the Ukrainian state authorities are
planning to reform the customs of SFS, that we, Perepolkin (2007&2009), have already been
highlighted in other works.

The uncertain terminological situation emerged in legal doctrine and in relation to the notion
of “standards of international customs law”, where, along with the terms “standards” and “inter-
national standards” fixed at the legislative level, scientists commonly use the following phras-
es: universally recognized in the world customs relations standards; world customs standards;
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world standards for customs regulation; international customs standards; international standards
of customs affairs; international standards in the sphere of customs; international standards of
customs regulation; international standards of customs affairs regulation; international standards
in the sphere of customs regulation; international standards in customs sphere; international le-
gal standards in customs sphere; standards in the customs sphere; international standards in the
sphere of customs simplification; international standards for simplification and harmonization
of customs procedures, etc.

There is lack of consensus among scholars in approaches to understanding the proposed
terminological constructs, which they interpret as principles of international customs law, or
as norms and provisions of international treaties, or as international treaties (conventions and
agreements), or as the main management tools of World Customs Organization, or as a type of
common law-making activity of states, etc.

For instance, Denysenko (2015) states in this regard: “The international customs standard is
a group of treaty principles that begin to operate between states when they undertake to comply
with them. This gives reason to believe that among the principles of international customs law,
the majority is precisely the standards of simplification and harmonization of customs proce-
dures within the framework of international trade”.

From the standpoint of Sandrovskij (2001), who followed the comprehension of standards in
a broad, general-sociological sense, where international standards in the customs sphere are cer-
tain models, patterns of behaviour or measure of actors conduct (international communication)
embodied, in particular, in general, international treaties on international customs law.

Shulha (2014) believes that international standards are the provisions of contracts (agree-
ments) in the sphere of customs regulation, which are subject to special transformation in na-
tional legislation. However, in the conclusions of the scientific article, the above-mentioned
opinion received the following statement: “Nowadays, the customs legislation in power has
transformed the provisions of a number of international treaties (agreements) that act as interna-
tional standards in the sphere of customs regulation”.

Halipov (2011), a representative of the Russian school of international law, also advocates
similar view, that proposes to understand the norms and provisions of international treaties (con-
ventions, agreements) that are subject to implementation in the national customs legislation in
accordance with international standards in the sphere of customs regulation. At the same time,
the scientist argues that international customs standards in the sphere of customs regulation
and the obligation to comply with them formally appear for the Russian Federation with its
accession to the Kyoto Convention (International Convention on the Simplification and Har-
monization of Customs Procedures of 18 May, 1973), which is the only source of international
standards for the State. The Framework Safety and Trade Facilitation standards does not include
standards for customs law-making and, as they only contain technical recommendations for the
implementation of the standards of Kyoto Convention, in particular in the sphere of customs
control (preliminary provision of information, application of risk management system, interna-
tional customs cooperation, interaction with foreign economic operators).

The only international document requiring Ukraine to comply with its national customs leg-
islation with international standards in the customs sphere, is the Kyoto Convention, as recog-
nized by Chorna (2013). However, it is not easy to realize what the representative of the school
of administrative law of Ukraine understands by international standards, because in order to ex-
plain the concept of “international customs standard”, Chorna (2015) uses at the same time four
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definitions, namely: 1) ... is the only (harmonized) normative model that is used at the adminis-
tration of foreign economic activity at the interstate and / or national levels of customs systems;
2) ... is a unified normative standard form, the consent for the introduction of which is provided
by authorized subjects of international law for the implementation of a single regulation of the
foreign economic activity at intergovernmental and/or national levels; 3) ... is one of the types
of implementation of the total law-making activity of States, with the aim of coordinating their
interests and achieving common goals in the regulation of customs issues, taking as a basis the
generally accepted principles and norms of international customs law; 4) ... is a unified standard
model, created in accordance with the agreement of subjects of international law in the regula-
tion of customs relations at the interstate, national and/or departmental levels.

As for the relation of Framework standards with provisions of the Kyoto Convention, they,
according to Chorna (2013), are also recommendations for the most effective realization by cus-
toms authorities of their functions within the existing customs law institutes. Therefore, these
standards cannot be considered as samples (models), which are subject to rulemaking in the
customs sphere.

According to professor Shulha (2014), it is not necessary for national customs regulations
to set requirements for customs administrations and participants in foreign economic activities
aimed at the effective and uniform implementation of customs legislation in order to accelerate
customs transit and ensure the proper security of international trade (consisting in preliminary
declaration, interaction between customs administrations and their cooperation with foreign
economic operators), contained in the Framework Safety and Trade Facilitation Standards.

4. Empirical results

In our opinion, the viewpoint on the lack in World Customs Organization’s Framework for
Safety and Trade in World Trade, as of 23 June 2005, of standards for customs rule-making, as
well as the statement that it is not possible to consider such standards as models (samples) sub-
ject to taking into account while rule-making in the customs sphere, is false. To confirm our own
position, even without referring to the original source, we give the following two arguments.
Firstly, the Framework Standards for Security and Facilitation of World Trade are mentioned in
many international legal acts in the sphere of customs regulation, in particular in the Customs
Blueprints, as an example of international standards, which States required to ensure the appli-
cation of. Secondly, to ensure the application of the Framework Safety and Trade Facilitation
2005, as one of the international documents developed by the World Customs Organization,
our state has undertaken in accordance with Clause (h) Part 1. Art. 76 of the Association Agree-
ments.

We disagree with Chorna (2013) finding that the Kyoto Convention is the only international
document that requires Ukraine to comply with its national customs legislation with interna-
tional customs standards. Such an assertion does not correspond to that used by the legislator in
the Customs Code of Ukraine for an expanded approach to the definition of generally accepted
norms and standards in the world, in compliance with which the state customs affairs are carried
out in Ukraine, and the Kyoto Convention, Standards 3.11 and 7.2 of which refer to the interna-
tional standards, enshrined in other international legal acts, such as the Recommendations of the
Council for Customs Cooperation in the sphere of Information Technology.

In our opinion, the approach to interpreting the term “standard” through the terms “princi-
ple” and “norm” is also a point to debate. After all, as principles and norms are not identical
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categories, Perepolkin (2017), and standards, in close relations with them, is an independent
category of international customs law.

International customs law standards have an auxiliary role in implementing its principles and
norms at the international and national levels of legal regulation of customs relations. With the
help of standards, specific technical specifications, standard forms, models, samples, methodo-
logical recommendations are fixed, minimum requirements for the implementation of the prin-
ciples and norms of international customs law, the wider implementation of which is considered
desirable and is associated with the individual needs and capabilities of each separate customs
administration.

The standards of international customs law appear after its principles and norms, or both
at the same time. Accordingly, the emergence of new principles and norms of international
customs law, their improvement or cancellation, can automatically affect the appearance, im-
provement or cancellation its standards as well. In other words, they are not once and for all
established, unchanged.

Standards of international customs law differ from its principles and norms by legal force.
Being predominantly technical recommendations, the standards of international customs law
are not legally binding in advance. Their introduction into the practical activities of customs
administrations is catried out by subjects of international customs law on a voluntary basis by
implementing the positive actions stipulated in the standards. The customs administrations are
given the right, in accordance with their interests, the needs and possibilities to decide on the
standards themselves or not, to implement them in accordance with the procedure and in the
scope of a high standard or to go beyond the minimum requirements established and to provide
conditions more favorable than those provided by the standard, to accept decisions on the terms,
stages and methods of their implementation. Therefore, for the non-use or improper use of their
rights, the subjects of international customs law cannot be subject to legal liability.

The advisory character of most international customs law standards also follows from the
nature and content of international legal instruments through which their adoption is carried
out. For the most part, such acts are resolutions, recommendations, declarations of international
intergovernmental organizations, such as the Customs Cooperation Council. Less commonly to
this end, annexes to multilateral international treaties may be used, the expression of consent for
binding on them is not a prerequisite for accession to the contract and is carried out voluntarily
by a subject of international customs law. Certain exception to this rule is the Kyoto Conven-
tion, each of the contracting parties to the latter undertakes to facilitate the simplification and
harmonization of customs procedures, observing, in accordance with the provisions of this Con-
vention, standards, transitional standards and recommended practices (hereinafter — the Kyoto
Conventions standards) contained in the annexes to this Convention. Therein Art. 13 of the
Kyoto Convention provides that each contracting party: must adopt the standards adopted by it
for the General Annex, the Special Annexes and their sections not later than 36 months from the
date of entry into force of these Special Annexes and their sections for the indicated contracting
party; implements its adopted transitional standards of the General Annex for a period of up
to 60 months from the date of the effective date of the General Application for the indicated
contracting party; implements its recommended practice of the Special Applications or their
sections not later than 36 months from the date of entry into force of these Special Applications
and their sections for the indicated contracting party, unless there were any reservations regard-
ing one or more of these recommended practices. In response, according to Art. 12 of the Con-
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vention, any of its contracting parties, when signing, ratifying or acceding to it, undertakes the
obligations specified in the provisions of the General Annex and specifies which of the Special
Annexes or their sections if any, the Party accepts. Subsequently, such party has the right to no-
tify the depositary of the acceptance of one or more of its Special Applications or their sections.

Consequently, the obligation of any contracting party under the Kyoto Convention to facil-
itate the simplification and harmonization of customs procedures is essentially in timely adher-
ence to those standards set forth in the General Annex, as well as one or more Special Annexes
or their sections, if such are accepted by the contracting party. It should be noted that obser-
vance (compliance) is only one of the forms of direct implementation of the requirements of
the law, in which the subject of legal relationships does not commit acts prohibited by these
prescriptions. According to such wording, the implementation of the requirements of the Kyoto
Convention standards must be carried out by its contracting parties through passive conduct and
only in terms of compliance with the legal prohibitions envisaged by them. At the same time,
the implementation of a significant number of Kyoto Convention standards should be carried out
through the fulfilment of positive actions stipulated by their requirements, that is, due to active
behaviour. However, a non-specific and general description of such actions, as the actual and
expected outcome of their implementation, even if the Kyoto Convention contracting parties are
unilaterally prepared to implement its standards in the form of implementation, does not guaran-
tee the reflection in their national legislation of identical terms and procedure of application of
customs rules and procedures. Therefore, it can be argued that the mandatory nature of the Kyo-
to Convention standards differs from the obligations to implement standards adopted by acts of
international intergovernmental organizations, the exact timing of implementation of the stand-
ards accepted by the contracting party and a clearly defined direct form of their implementation
— compliance, in which the contracting party to the Convention is limited in the right to choose
the use as a form of implementation of its standards, but not deprived of the right to realize their
implementation in the form of execution, as well as go beyond the minimum requirements they
set and provide conditions more favourable than those provided by such standards.

5. Conclusions

Summarizing the all above, we conclude that the study of the concept of “standards of inter-
national customs law” lies on the following theoretical positions:

1) Standards are an independent category of international customs law and differ from its
principles and norms;

2) In legal regulation of customs relations, the standards of international customs law are
given a subsidiary role, since, unlike the principles and norms of international customs law, they
are not intended to implement the independent regulation of customs relations;

3) Standards of international customs law derive from its principles and norms. Their adop-
tion is carried out in order to promote the implementation of the principles and norms of inter-
national customs law at national and international levels of legal regulation of customs relations;

4) Standards can be improved because they are not once and for all established, unchanged;

5) Standards are an integral part of the content of international customs law, and not merely
one of its forms;

6) The majority of international customs law standards are not legally binding a priori. Their
recommendation kind stems from the nature and content of international legal acts through
which their adoption is carried out;
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7) The implementation of standards may be carried out on an individual, bilateral or multilateral
basis. The basic direct form of their implementation is the use, and less observance and execution;

8) Standards of international customs law can be classified into different types and contain
technical and legal requirements.

The concept of “standards of international customs law” can be defined as designed to pro-
mote the implementation of the principles and norms of international customs law technical
specifications, templates, samples, patterns, models, methodical recommendations for a certain
type of activity or achievement of the anticipated results, the implementation of which in the
practical activity of customs administrations is carried out by subjects of international customs
law taking into account individual needs and opportunities, on the terms and in accordance with
the procedure determined by international legal acts.

Taking into account the above, we also propose to amend the content and structure of Art. 7 of
the Customs Code of Ukraine, stating its Parts 1 and Part 2 as follows: “The procedure and condi-
tions for the movement of goods through the customs border of Ukraine, their passage of customs
control and customs clearance, introduction of mechanisms of tariff and non-tariff regulation of
foreign economic activity, collection of customs payments, keeping statistics of customs cases,
exchange of information on customs procedures, conduct of Ukrainian classification of goods
of foreign economic activity, conduct in accordance with the law of state control of non-food
products during its introduction into the customs territory of Ukraine, assistance in preventing and
counteracting smuggling, combating the violations of customs rules, establishing and ensuring
the proper functioning of the revenue and expenditure authorities and other measures aimed at
implementing state policy within the framework of state customs affairs, constitute a state customs
transaction which is carried out with observance, execution and using internationally recognized
principles, norms and standards of international law accepted in international practice”.

The research findings carried out within this article may contribute to the implementation of
the principles, norms and standards of international customs law by Ukraine, and may be used
to amend the Customs Code of Ukraine in power.
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Pemenvnoeo onpayiosanns cmpykmypu ma amicnty nompeoye Huska 6a2amocmoporHix MiDCHAPOOHUX
MUMHUX  002080pi8, 080CMOPOHHIX 002080pi6 Vikpainu, axmie Bcecgimuboi mumroi opeamizayii,
incmpymenmis €sponeiicvkoeo Coio3y, HOpMAMUSHO-NPABOSUX AKMi YKpainu ma naykogoi nimepamypu.
Aemopamu nposedeno 00CioxHcen s CManOapmis MidiCHapOOH020 MUMHO20 NPABA, SiKe [PYHMYBAL0Cs
Ha MaKux MeopemuyHux NOIONCeHHAX: CMAHOAPMU € CAMOCMIUHOI KAMe2opielo MiHCHAPOOH020
MUNHO20 Npasa ma GiOPI3HAIOMbCS 60 1020 NPUHYUNIE | HOPM; Y NPABOGOMY DPe2yNH0BAHHI MUMHUX
BIOHOCUH CIMAHOAPMAM MIJICHAPOOHO20 MUMHO20 NPABA Bi0B00UMbCA DONOMIJICHA POilb, OO HA BIOMIHY
810 NPUHYUNIG | HOPM MINCHAPOOHO20 MUMHO20 NPABA BOHU He NPU3HAYEeH] 01 30IUCHeHH CAMOCMINIHO20
De2VII08AHHA MUMHUX BIOHOCUH;CIIAHOAPIU MINCHAPOOHO20 MUMHO20 NPAsd € NOXIOHUMU 80 11020
NPUHYUNIE MA HOPM.

Ionammsa «cmandapmu MincHapoOHO20 MUMHO20 NPASAY NPONOHYEMbCA SUSHAYUMU AK PO3POONEH]
3 MmO CHPUSHHS Deani3ayii NpuHYuni¢ ma HOPM MiJICHAPOOHO2O MUMHO20 NpABA MEeXHIUHI
cneyugbikayii, munosi popmu, 3pasKu, emaioHu, MoOei, MemoOuyHi peKoMeHIayii oo NPoBAONCeHHs
nesHoeo 6udy OIATbHOCMI A00 O00CACHEHHS OUYIKYBAHUX De3VIbMAamie, 6MileHHs NPUNUCI8 AKUX Y
NPAKMUUHY OiSIbHICb MUMHUX AOMIHICMPayill 30IICHIOEMbCA CYO EKMamil MidCHApOOH020 MUMHO20
npasa 3 ypaxyeantam iHOUgioyanbHux nomped ma ModjicIu6oCmeli, Ha ymogax ma y nopsoky, 6U3HA4EHUX
MIJICHAPOOHO-NPABOBUMYU AKMAMI, 34 DONOMO2010 AKUX iX OY10 NPULIHAMO.

Takooic uepes npusmy cmanoapmie MidfCcHapoOHO20 MUMHO20 npaga npogedeHo ananiz Mumnoeo
Kodekcy Vkpainu i 3anpononogano pexomenoayii no 1o2o yoockonanentio. Pesynsmamu nposedenozo
8 Medrcax yiei cmammi 00CTIOHCeHHA MOXCYmb chpusimu 30ilicHeHHI0 peanizayii Yxpainoro npunyunis,
HOpM | CManoapmie MidCcHapoOH020 MUMHO20 NPAGd, d MAKodC Oymu GUKOPUCIAHT OJis GHECEHHS. 3MIH
00 yunno2o Mummnoeo xooexcy Yxpainu.

KarwuoBi cioBa: MiKHapoqHE MHTHE MpaBO, CTAHIAPTH, MPHUHIIMITN, HOPMH, MIKHApPOAHI
JIOTOBOpH, MUTHHI KOZIEKC YKpaiHHU.
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ECONOMIC PROCESSES

The state of business environment in a country plays a major role in the effective functioning
of the economy. External economic aspects are of particular importance for Ukraine, given the
integration and the need in investment. The aim of the article is to identifythe assessment methods
of the state ofthe business environment in Ukraine, determineopportunities and constraints
of respective rating andactualindicators, particularly foreign investment. The approaches to
estimating the state of the business environment in Ukraine are analyzed. Indicative features of
a number of rating indicators developed by various international organizations are determined.
Foreign investment indicators are suggested to use as the resultant actual indicators of the state of
the business environment in Ukraine. The paper concludes that one of the priorities of the State's
foreign economic policy should be to create appropriate conditions for foreign investment in the
country s economy. In general, the global investment movement is not a sustainable process, its
dynamic is dependent on many factors. It is important to proceed from the assumption that high-
quality managerial decisions, as a rule, require high-quality analytical work - primarily about the
business environment of the companies (existing and potential). Of particular importance is the
quality level of such analysis for the adoption of effective decisions in the field of foreign economic
activity. Therefore, the issue of improving the study of the state of the business environment in one
or another economy becomes relevant in both the theoretical and practical sense. Rating (index)
indicators of business environment assessment in the country occupy a very important place in
analytical management work. They are, in particular, guidelines for foreign investors in assessing
the investment attractiveness of the environment and making managerial decisions.
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1. Introduction

The businessenvironment of enterprises is a certain sys-
tem of factors and entities, whose activities influence the con-
ditions, capabilities and results of entrepreneurial activity of
enterprises. A prerequisite for effective managerial decisions
is a qualitative analysis of the business environment, which
ultimately sought to find business chances and identify busi-
ness risks for enterprises.

The State is one of the key institutions that influences
conditions, dynamics and prospects of changes in the envi-
ronment of enterprises. Such an effect is feltboth by residents
and by non-residents. The foreign economic policy of the
State is accompanied by a tangible impact of state institutions
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on the foreign economic activity of enterprises, on foreign economic aspects of the business
environment.

One of the priorities of the State’s foreign economic policy should be to create appropriate
conditions for foreign investment in the country’s economy. In general, the global investment
movement is not a sustainable process, its dynamic is dependent on many factors.

Thus, according to the UNCTAD World Investment Report 2018, foreign di-
rect investment (FDI) flows declined by 23% in 2017 to 1.43 trillion USD [l1].
The decrease in flows means, in particular, the intensification of competition for
attracting foreign investment. In general, each country is constantly looking for chances in the
world system of the movement of capital. Ukraine sorely needs efficient searches in this area.
The state of the business environment in Ukraine, including its foreign economic aspects and the
prospects for its change are key factors that determine the interest of residents and non-residents
in investing in the country’s economy.

2. Analysis of recent research and publications (theoretical basis)

Regular studies of individual components of the business environment in relation to particu-
lar countries are provided by professionals. The latter work within the framework of certain pro-
jects devoted to the systematic study of the relevant aspects of the business environment in one
or another economy. In particular, we can highlight Doing Business [2], World Economic Forum
[3], IMD World Competitiveness Center [4], European Business Association [5] Corruption per-
ceptions index [6]. The recent publications of Ukrainian authors are devoted to the problems of
the business environment. Among them one can mention in particular the research by M. Mill-
er (development of classification approaches to the analysis of the business environment [7]),
L. Kobilyanska, H. Shvets (assessment of the business environment of small and medium enter-
prises [8, 9]), I. Beloy and N. Nasikan (features of the business environment in Ukraine [10]),
Yu. Vysnyak (corruption component of the environment [11]), G. Buryak (protection of private
property rights [12]), S. Terrible (the role of the State in the formation of the environment [13]).

At the same time, it is important to proceed from the assumption that high-quality mana-
gerial decisions, as a rule, require high-quality analytical work — primarily about the business
environment of the companies (existing and potential). Of particular importance is the quality
level of such analysis for the adoption of effective decisions in the field of foreign economic
activity. Managers need a benchmarking system, a set of indicators that they could use in their
analytical work to assess the current and future status of a business environment. Therefore, the
issue of improving the study of the state of the business environment in one or another economy
becomes relevant in both the theoretical and practical sense.

The purpose of the article is to determine the approaches to assessing the state of the business
environment in Ukraine, to identify opportunities and limitations of relevant rating and factual
indicators, in particular foreign investment.

3. Results

In the theory and practice of management one of the basic concepts is the term “environ-
ment”. Then it is divided into “internal environment” and “external environment”. It can be
said that management of the internal environment is carried out by the owners and managers
of the organization. Nevertheless, the external environment serves a certain given system com-
ponent. Considering the notion of “business environment”, it should be noted that it is close to
the concept of “external environment” of the organization. The difference between them, in our
opinion, is that the “external environment” is a broader term than the “business environment”.
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So, firstly, not every organization is a business organization. In such a case, the organization
obviously has an appropriate environment for its activities, but it can not be interpreted as a busi-
ness environment. Secondly, it is important to note the presence of a large number of state and
utility companies that act in an environment that is devoid of sufficient amount of attributes for
the business environment itself. One example of the foregoing is the lack of competition in some
of these enterprises, which does not allow us to determine the environment of their activities as
the business environment itself. At the same time, we can assert that most of the enterprises are
operating within the business environment.

In accordance with the above-mentioned, there is interest in conducting an assessment of
the state of the business environment in a given country through a system of indicators. That is,
to find such a set of indicators of the state and dynamics of the environment, which would give
managers acceptable precision characteristics of the conditions of entrepreneurship in a particu-
lar country or within the framework of some other territorial-administrative or contractual for-
mation. The use of such indicators is an important component of analytical management work.

One of the most well-known in this respect is the World Bank’s Doing Business (DB) rank-
ing of ease of doing business in different countries. The country’s overall indicator is formed as
an average for a number of parameters (indicators) — for example, the possibility of obtaining
loans, the conditions for registration of enterprises, the tax burden, the degree of protection of
investors, licensing procedures for businesses, etc. Figure 1 shows the position of Ukraine re-
garding the main indicators of the rating DB-2019 [2].

Entityregistration— peectpamis mianmpueMcTBa

Buildingpermits — oTpumanHs 103B0Ty Ha OyliBHUIITBO
Connectiontoenergysystems — I JKJIIOYEHHS 10 CHCTEM eHeprozade3nedeHHs
Property registration —peecTparlisi B1aCHOCTI

Obtaining loans — oTpUMaHHs KPEAUTY

The protection of minority investors — 3aXUCT MIHOPUTAPHUX 1HBECTOPIB

Taxation — omogaTKyBaHHS

International trade — mi>kHapoIHa TOPTiBIs

Enforcement of contracts — 3a0e3neueHHs] BAKOHAHHS KOHTPAKTiB

Solution to the insolvency problem — BupileHHs IpoOIeMH HETIATOCTIPOMOXKHOCTI

Peectpauis nignpuemcrsa

BupiweHHs npobnemu
HennaTtocnpom i

OTpuMmaHHA f03B0ONY Ha
6yaiBHMUTBO

3abe3neueHHA BUKOHAHHS
KOHTpPaKTiB

NigknoueHHs fo cuctem
135 || eHeprosabesneueHHs

MixkHapogHa Toprisns Peectpauis BnacHocTi

OnopaaTkyBaHHA OTpUMaHHA KpeauTy

3axucT MiHOpUTapHUX

Fig. 1. Positions of Ukraine on core components of Doing Business rating 2019
Source: compiled by authors on the basis of [2].
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It should be noted that Ukraine has shown positive dynamics in the DB rating over the
last years. Thus, Ukraine has risen to 80th position from the 83d in the DB-2017 rating; the
83d position was reached in the DB-2016 rating. For comparison, we state that in 2011, 2013,
2014 Ukraine was at 152, 137, 112 places, respectively. In the DB-2018 rating and DB-2019
rating, Ukraine has again shown some progress — moving to 76 and 71 positions respectively
(out of 190 countries). For comparison, we state that positions of Belarus and Moldova in the
DB-2019are 37 and 47, respectively. If we take separate components of the rating of Ukraine
(Figure 1), then we note that according to DB-2019, the main positive changes occurred on the
following indicators: protection of minority investors (from 81 to 72), international trade (from
119 to 78), and enforcement of contracts (from 82 to 57).

It should be pointed out that the DB General Index (rating) is indeed a certain integral indicator.
But at the same time, from a strictly scientific point of view, it cannot be accepted as a sufficiently
comprehensive indicator to characterize the business environments of individual economies. In
our opinion, it can be considered as a certain integral indicator, which characterizes the “rules of
the business game”, which are set by a certain state. The quality of these “rules” is an extremely
important characteristic of the business environment of the country, but they are only part of the
image of the state of the business environment. For example, in this Index, we do not see re-
source-factor characteristics, assessments of the state of infrastructure, macroeconomic conditions,
stability of the financial and banking system, traditions of business conducting, etc. This is not to
say that these parameters are secondary in terms of assessing the environment of enterprises.

Thus, it can be noted that the DB Index is aimed at assessing the quality of the rules and proce-
dures for regulating business activities in a particular country. In terms of the role of the state in for-
mation of the business environment, we can really agree that this Index is probably one of the best in-
dicators, which also characterizes the state of foreign economic regulation in one or another country.

A larger scale project is the Global Competitiveness Index (World Economic Forum) calcu-
lations. It should be noted that in the 2017-2018 rating, Ukraine ranked 81st out of 137 countries
for this indicator [3]. In our opinion, this Index may qualify for one of the most systematic
assessments of the status of business environments in individual countries. First, a fairly large
number of measurement indicators are used (113, which are grouped into 12 groups). Secondly,
both expert assessments and statistical data are used. The latter circumstance reduces the in-
fluence of the subjective factor. Thirdly, accents are made not only on “rules of the game”, on
state regulation, but also on resource factors, infrastructure, etc. Eventually, the idea of GCI is
to assess the country’s ability to provide acceptable economic growth in the medium term. The
ability to grow is a positive signal (indicator) for a business, because it means that there are pre-
requisites for a certain increase in demand, to expand the capacity of certain markets. Probably
such calculations, such assessments are useful for analytical management work at the company
level, especially those who carry out large-scale international activities.

In the GCI 2017-2018 rating, Ukraine scored 4.1 points (81st place). It should be noted that
countries occupying rating places from 76 to 86 inclusive have the same score. In preliminary
calculations, Ukraine’s place was as follows: 2015-2016 — 79, 2016-2017 — 85 (4.0 points). This
is to say, in general, the positive rating dynamics of Ukraine is insignificant. At the same time,
however, it is important to take into account the fact that the presence in the Index of resources,
infrastructures and a number of other objectively “inertial” indicators-components affects the
ability of countries and public institutions to relatively quickly change the situation. It should be
noted that in the GCI 2017-2018 the best indicator in Ukraine is “Higher Education” (35 rating
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place, 5.1 points), the worst are “Macroeconomic Conditions” (121 rating place, 3.5 points) and
“Financial Markets Development” (120 rating place, 3.1 points). Among the most significant
problems of business conducting in Ukraine are identified, in particular, inflation (16.3 — weight
out of 100) and corruption (13.9).

Another index-rating option for assessing the competitiveness of a country as a whole is the
IMD World Competitiveness Ranking. In 2018, the best components for Ukraine were “Skills”
(46th out of 140 countries), “Market Scope” (47th place), “Infrastructure’ (57th place), “Innova-
tive Capacity” (58th place). The worst were “Macroeconomic stability” (131st place), “Finan-
cial system” (117th place), “Institutions” (110th place). As we can see, the estimated compo-
nents of this rating are to some extent correlated with the components of the GCI12017-2018 [4].

Useful analytical material includes calculations of the Index of Economic Freedom. To de-
termine this Index, 10 indicators are used, each of which is evaluated by a 100-point system.
Under the Index-2017 Ukraine scored 48.1 points. 1.3 points were added to the previous period.
Ukraine falls into a group of countries with a “non-free economy” with such amount of points.
In the last 10 years, the lowest indicator in Ukraine was in 2011 — 45.80 points, and the highest
in 2006 — 54.40 points. According to the Index-2018, Ukraine scored 51.9 points. 3.8 points
were added to the index of the previous year, but it is only 150 position from 180 countries [14].

The European Business Association (EBA) calculates the Investment Attractiveness Index,
which is based on an expert survey of top managers of member companies of the Association.
When determining the index, respondent assessments of the business climate in a particular
country are taken into account. Index indicators for Ukraine are 2.57 points (according to a five-
point scale) at the end of 2015, 2.85 at the end of 2016. At the end of 2017, the index rose to
3.03, it came out of the so-called “negative zone”, and went to the “neutral zone” (above 3.0).
For the first half of 2018, the index was 3.10 [5]. It should be noted that for the last ten years
this indicator for Ukraine was the highest at the end 0of 2010 — 3.4 points. The main problems of
the business environment in Ukraine in 2018 were a high level of corruption (46.1% of respond-
ents), lack of trust in the judicial system (40.6%) and lack of land reform (35.9%).

In our opinion, the Investment Attractiveness Index, on the one hand, is useful for conduct-
ing a business climate analysis, but on the other hand, it cannot be a sufficiently convincing
instrument (indicator) of the state of the business environment in the country. In particular, its
essential disadvantage in this regard is that it is based on subjective assessments. We can predict
that expert judgment also influences such factors as the success of one’s own business in the
analyzed period. Such factors as branch (market) dynamics, dynamics of exchange rates, avail-
ability of certain resources in the future, etc., can influence the investment mood. It is rather
obvious that we can define this Index as an index of business mood.

Often enough, researchers are paying attention to the problem of taxation, as a factor in the
state of the business environment. As the analysis shows, the issue of taxation is really significant
for any investor, it is important for taking appropriate managerial investment decisions on the di-
rections and spheres of investment. But it is not decisive. The key issue with regard to the business
environment of Ukraine, if put out of account the factors of the potential of a particular market,
its strategic prospects, it is the level of protection of investors’ rights, achievement of equality
before the law of all business entities, and ensuring conditions for fair competition. Corruption
prevents fair competition. Corruption has different manifestations and dimensions. In particular, it
manifests itself in the “administrative-power” redistribution of corporate rights, “selectivity” in the
conduct of public procurement procedures, “selectivity” in economic justice, and so on. Ukraine
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still needs to do a lot in fighting corrupt practices in the economic sphere. Thus, according to the
level of perception of corruption, Ukraine ranked 130th out of 167 in the ranking of the Interna-
tional Organization Transparency International [6]. Such situation is, of course, a factor limiting
the investment interest of non-residents in relation to the Ukrainian economy.

In our opinion, all the indicators analyzed above (indices) are estimated indicators of busi-
ness conditions. An assessment of the environment through the evaluation of its conditions is an
important analytical work. But no less important is the assessment of the environment through
the results of its functioning. If we rely on the indicators of the actual-resultant nature, that is,
those that characterize the actual functioning of the environment, the results of activities, includ-
ing the state as a regulator of economic activity, then, in our opinion, we must pay special at-
tention to indicators of foreign direct investment. Perhaps these indicators are the most accurate
reflection of the level of business interest in a particular economy in all its aspects. That is, this
indicator can be considered as a kind of focal, generalizing the perception of business conditions
of entrepreneurship in a particular country.

In 2015, the volume of foreign direct investment (share capital) in the Ukrainian economy
amounted to 3.764 billion USD. In 2016, this indicator grew up to 17.1%, reached 4.4 billion
USD. It should be noted that investments in financial and insurance activities made up a domi-
nant share, and their total volume in 2016 amounted to 2.825 billion USD [15]. At the beginning
of 2017, the total accumulated volume of direct foreign investments in the Ukrainian economy
amounted to 37.325 billion USD. In total, in 2017, 1.9 billion USD of direct investmentwas
invested (Figure 2). For half of 2018, the volume of attraction of foreign direct investment in
the economy of Ukraine amounted to 1.3 billion USD. It is still difficult to assess the business
environment in Ukraine as attractiveaccording to such results.

q 5,6

37

min USD

24
1,9

N W A OO

0,1
o T = T T B - T - T T B T
2012 2013 2014 2015 2016 2017

Years

Fig. 2. Annual income of foreigndirect investments (share capital)
in the economy of Ukraine for 2012-2017

Source: compiled by authors on the basis of [15].

In our opinion, the indicators of attracting foreign direct investment into the country are
one of the most important indicators in assessing the state of the business environment in the
country. They give us the opportunity to evaluate the business environment not so much under
its terms (legislative and some others), as on the results, on the actual interest and actions on the
placement of business in this environment. For the sake of completeness, in our opinion, it is
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important to note that foreign investment is also a factor of adjustment, making changes in the
business environment of the country.

We will try to compare the dynamics of individual rating indicators and indicators of foreign-
direct investment in the economy of Ukraine. The Table 1 shows the comparison of the DB rating
for Ukraine and the annual volumes of foreign direct investment in the country. Data analysis
does not show us the correlation between indicators; the rating indicators are increasing, but there
is no stable growth of foreign investment indicators. Why is this happening? Does it because the
growth of the ratings is rather slow and not very significant? Maybe yes. But, it is highly likely that
this is also evidenced by the fact that rating indicators, in particular, DB, at best is only a part of a
possible overall assessment of the state of the business environment in the country. That is, it can
be assumed that the assessment of certain business conditions in the country is not sufficient for a
comprehensive overall assessment of the state of the business environment in the country.

Table 1
DB rating indicators and amount of direct investment (share capital) receipts
from non-residents to Ukraine

Year Place in DB rating Capital receipts
(at the beginning of the year) (billion USD at the end of the year)
2012 152 0,1
2013 137 5,6
2014 112 2,4
2015 96 3,7
2016 83 4.4
2017 80 1,9
2018 76 1,3 (for 6 months)

Source: compiled by authors on the basis of [2, 15].

An important aspect for analyzing foreign investment in Ukraine is the study of information
on countries from which foreign direct capital flows into the country’s economy. The fact is thata
significant part in the structure of foreign direct investment in Ukraine is traditionally madeby
investments of companies registered in offshore areas. Statistics do not provide an opportunity
to accurately determine to what extent offshore investment is truly “foreign investment”. Re-
searchers do not have sufficient opportunity to determine the real origin of a significant part of
foreign investment. This is out of question, complicates the use of the indicator of direct foreign
investment to assess the perception and dynamics of the state of the business environment in
the country.

It is possible to predict that the dynamics of the statistical indicators of foreign direct in-
vestment into the economy of Ukraine is largely determined by the corresponding management
decisions of those entrepreneurs who are used to actively put forth offshore zones in their busi-
ness practice. It is obvious that political, macroeconomic, as well as other factors, correct the
business behavior and processes of offshore capital movements.

Foreign investors make a decision on investing on the basis of subjective assessments of the
appropriateness of such investment. It is useful to have a simultaneous management assessment
of both investment potential (investment benefits) and investment risks. The latter are the risks
associated with entering the new marketing environment into a new system of regulatory coor-
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dinates. Balance of comparisons of advantages and risks determines one or another managerial
decision.

There is no doubt that the most attractive form for the importing countries of capital, includ-
ing for Ukraine, is the receipts of foreigndirect investment. It is traditionally believed that these
investments have a certain positive impact on the economy, contributing to increased production
and GDP, the introduction of new forms and tools for management, the creation of new jobs, the
recovery of competition, etc. But at the same time it is necessary to pay attention to other important
points. It is known that foreign direct investment is aimed at staying in the country for a long time.
These investments are not only a certain movement of capital with all its positive consequences
in the sense of an additional resource, they are simultaneously the introduction of certain business
traditions, business culture, business standards in the management community and management
practices, in the system of relations both private and the public sector of the economy [16].

4. Conclusions

Rating (index) indicators of business environment assessment in the country occupy a very
important place in analytical management work. They are, in particular, guidelines for foreign
investors in assessing the investment attractiveness of the environment and making managerial
decisions. For foreign investors, it is very important that the host country grants guarantees con-
cerning the protection and security of the investor’s investment, ensures the preservation of foreign
ownership, protects the rights and interests of a foreign investor in its territory, etc. Rating indica-
tors are the factor of certain influence on processes of formation and development of the business
environment in the country, on the activities of state institutions as organizations responsible for
the quality of certain components of the public administration system in the country. At the same
time, the attitude to rating indicators should take into account the fact that they: firstly, focus on
certain aspects of the business environment; and secondly, the business environment is assessed
through the characteristics of its conditions, and not by the resulting indicators of its functioning.
Concerning the definition of indicators of the actual and resultant nature, perhaps, one of the key
indicators is the attraction of foreign direct investment in the economy.

References:

1. UNCTAD. World Investment Report 2018: [Electronic resource]. — Available at: http://unctad.org.

2. Doing Business[Electronic resource]. — Available at: http://www.doingbusiness.org.

3. World Economic Forum [Electronic resource]. — Availableat: http://www.weforum.org/reports.

4. IMD World Competitiveness Center [Electronic resource]. — Available at: http://www.imd.org.

5. European Business Association [Electronic resource]. — Available at: http://www.eba.com.ua

6. Corruption perceptions index[Electronic resource]. — Available at: http://cpi.transparency.org.

7. Mensauk M. 1. Knacudikarmis 6i3Hec cepepoBuimia: cucteMuuid miaxia / M.I. Mensnuk //
Perionansna ekoHoMika. — 2008. — Ne 2. — C. 251-260. (Meljnyk M. I. Klasyfikacija biznes seredovy-
shha: systemnyj pidkhid / M.I. Meljnyk // Reghionaljna ekonomika. — 2008. —# 2. — S. 251-260.)

8. Biswak 0. . JliarHoctmka Oi3HEc-CepeqOBUINA MiMPHUEMCTBA 1 POJIb HEYPSIOBUX
oprasizauiil o0 3anobiraHHs Ta NpoTHAil Kopymuii y cdepi omomarkyBanus / 0.5 Bismsk,
P.M. CkpunbkoBcbkuid, T.b. ITpomutok // biznecingopm. —2016. — Ne 1. — C. 235-240. (Viznjak Ju. Ja.
Diaghnostykabiznes-seredovyshhapidpryjemstva i roljneurjadovykhorghanizacijshhodozapobighan-
njataprotydijikorupciji u sferiopodatkuvannja / Ju.JaViznjak, R.M. Skrynjkovsjkyj, T.B. Procjuk //
Biznesinform. — 2016. — #1. — S. 235-240.)

9. Kobunsauceka JI. M. CyuacHe 6i3Hec-cepemoBHIIe AT MiAMPUEMCTB MaJlorTO Ta CEPeTHBOTO
oizaecy B Ykpaini / JI. M. KoOunsHcbka // DiHAHCOBO-CKOHOMIYHE Ta OOJTIKOBO-aHATITHUHE

Customs Scientific Journal, Ne 1, 2019 71



3a0e3MeueHHsT MiAMPUEMHUIIBKOI JIsUTBHOCTI: 30IpHUK Te3 JOMOBifel y4YacHHUKIB MiXHapOIHOT
HayKOBO-TIpakTHuHOT koH(epeHmii, Yepkacu, 20-21 kBiTHs 2016 p. — Yepkacu: CXinHOEBPONEHCHKUH
YHIBEPCUTET EKOHOMIKH | MeHekMeHTY, 2016. — C. 243-245. (Kobyljansjka L. M. Suchasnebiznes-sere-
dovyshhedljapidpryjemstvmaloghotaserednjoghobiznesu v Ukrajini / L. M. Kobyljansjka // Finanso-
vo-ekonomichnetaoblikovo-analitychnezabezpechennjapidpryjemnycjkojidijaljnosti:  zbirnyktezdo-
povidejuchasnykivMizhnarodnojinaukovo-praktychnojikonferenciji, Cherkasy, 20-21 kvitnja 2016 r.
— Cherkasy: Skhidnojevropejsjkyjuniversytetekonomiky i menedzhmentu, 2016. — S.243-245.)

10. bina I.C., Hacikan H.I. bisHec-cepenosuie B YikpaiHi // [TTobanpHi Ta HallioHaNbHI TpoOIeMn
exonoMmiku. —2017. —Ne 17. — C. 127-131. (Bila I.S., Nasikan N.I. Biznes-seredovyshhe v Ukrajini //
Ghlobaljnitanacionaljniproblemyekonomiky. — 2017. — #17. — S. 127-131.)

11. IBenp IO. CyvacHe cepenoBuIle MaJOro Ta CEPEIHBOTO MiANPUEMHHUNTBA B YKpaiHi //
Bicauk [Ipna3oBchkoro nepkaBHOTO TeXHIYHOTO yHiBepcuteTy. Cepist: ExoromiuHi Hayku. —2017. —
Bur. 24. — C. 31.-39. (ShvecjGh.O. Suchasneseredovyshhemaloghotaserednjoghopidpryjemnyctva
v Ukrajini // VisnykPryazovsjkoghoderzhavnoghotekhnichnoghouniversytetu. Serija: Ekonomich-
ninauky. — 2017. — Vyp. 24. - S. 31.-39.)

12. Bypsk I. IHCTHTYTH PO3BHTKY BIIHOCHH BIACHOCTI y Kiacuikarii OizHec-cepemoBuiia /
L. Bypsik // AxTyanbHi npobiaemMu MibKHApOIHUX BigHocuH. — 2012, — Bumyck 105. — 4. II. — C. 26-28
(BurjakGh. Instytutyrozvytkuvidnosynvlasnosti u klasyfikacijibiznes-seredovyshha / I. Burjak // Ak-
tualjniproblemymizhnarodnykhvidnosyn. — 2012. — Vypusk 105. — Ch. II. — S. 26-28.)

13. Crpammnuii C.bizHec-cepenoBuine sk 00 €KT nepkaBHoOro perymatoBanHsa / C. Crpamrauii //
AxTtyanbHi Tipobiemu aepxkaBHoro ympaBninHA. — 2010. — Bum. 2. — C. 61-64 [EnexrponHmit
pecype]. — Pexum poctymy :  http:/nbuv.gov.ua/UJRN/ apdyo 2010 2 20. (Strashnyj S.
Biznes-seredovyshhejakob’jektderzhavnoghoreghuljuvannja / S. Strashnyj // Aktualjniproblemy-
derzhavnoghoupravlinnja. — 2010. — Vyp. 2. — S. 61-64 [Elektronnyjresurs]. — Rezhymdostupu :
http://nbuv.gov.ua/UJRN/ apdyo 2010 2 20.)

14. VYkpaima y miobanpHux peituarax [Emexrtponnuii pecypc]. — Pexum pmoctymy:
http://www.pravda.com.ua. (Ukraina u globalnyhreityngah. Availableat:http://www.pravda.com.ua).

15. depxaBHa cimyx0a craTucTUKH YKpaian. CtatucTrdaHa iHpopMariis. 30BHIIIHEO EKOHOMIYHA
nisutbHICTE [Enextponnmii pecypce]. — Pexxum moctymy: http://www.ukrstat.gov.ua. (Derzhavnaslu-
zhbastatystykyUkrajiny. Statystychnainformacija. Zovnishnjoekonomichnadijaljnistj. Availableat:
http://www.ukrstat.gov.ua).

16. OnTEMi3alis CHCTEM YTIPaBIIiHHSA B YMOBaX eKOHOMITHOT I100aizartii : MoHorpadis / 3a pe.
n.e.H. FO. €. Ilerpyni. — Juinpo: YHiBepcuteT MuUTHOI cripaBu Ta ¢inancis, 2018. — C. 91 (Op-
tymizacijasystemupravlinnjavumovakhekonomichnojighlobalizaciji :monoghrafija / zared. d.e.n.
Ju. Je. Petruni. — Dnipro: Universytetmytnojispravytafinansiv, 2018. — S. 91).

YINPABJITHCHKHUI AHAJII3 CTAHY BI3BHEC-CEPEJIOBHUILIA B YKPATHI
B KOHTEKCTI 30BHIINHBOEKOHOMIYHUX MTPOLIECIB

HOpiii IETPYHSI,
Yuisepcumem mumnoi cnpasu ma ¢pinancis, Yxpaina

Bipa IIETPYHS,
Vuisepcumem mumnoi cnpasu ma ¢inancis, Yxpaina

Cman 6isnec-cepedosuwja 6 Kpaini eidicpac cymmesy ponb 6 egekmueHoCmi (QYHKYIOHYBaHHA
exonomiku. [ Vipainu 308HIWHbOEKOHOMIYHI acnekmu cepedosuuya Maioms 0coOnuee 3HaA4eHHs,
8paxosyioull inmezposawicms ma nompedy 6 ingecmuyiax. Memoto cmammi € 8usHayeHHs nioxooig
000 NposedeHHs OYiHKU CMAHY YKPAiHCbKo20 Oi3Hec-cepedosuuyd, BUAGIEHH MONCIUBOCHel ma
obmedncenb 6I0N0GIOHUX pelimune08ux ma PaKmuyHux NOKAHUKIE, 30Kpema iHO3eMHO20 THEeCTYBAHHA.
IIpoarnanizogaro nioxoou 0o oyiH8anHs cmawy 6izHec-cepedosuiya 8 Yrpaini. Busnaueno inoukamopHi
MOXCTUBOCMT POy  PellmuHe08UX NOKA3HUKIB, AKI  PO3POOIAMbCS  PISHUMU  MIHCHAPOOHUMU
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Opeaizayiamu. 3anponoHoBaHO BUKOPUCTOBYEAMU 6 AKOCHIL Pe3VIbMYIOUUX (AKMUYHUX NOKAZHUKIG
cmany 6i3Hec-cepedosuwa 8 YKpaini noKasHUKY iHO3eMHO20 [HBECMYBAHHS. 3A3HAYEHO, WO OOHUM
i3 npiopumemie 308HiUHbOEKOHOMIUHOI RONIMUKU Oeporcagu MAE NOAAAMU Y CIMBOPEHHI 8I0NOBIOHUX
VMO8 NpU HAOX0O0JNCEHHT THO3eMHUX THBeCMUYIll 8 eKOHOMIKY Kpainu. B yinomy, ceimosuii pyx ineecmuyiii
ye He cmanuil npoyec, OUHAMIKA U020 € 3aNexCHOI0 8i0 bazamvox haxmopie. AKiCHI ynpagiiHCcoKi
pilenns, aK npaeuio, nompeodyioms AKICHOI ananimuunoi pobomu — uacamneped w000 0OizHec-
cepedosuua OISIbHOCHE KOMNAHiU (ICHyl0u020 ma nomenyitinoeo). Ocobiusoeo 3HAUEHHS DigeHb
AKOCMI MAK020 AHANI3Y HAOYEAE Ok NPULIHAMMS ePeKMUBHUX DiuieHb 8 cepi 306HIUHbOCKOHOMIUHOT
oistnbHocmi. Tomy numanns 600CKOHANEHHS. OOCTIONCeHHS CMAHY Oi3Hec-cepedosuiya 6 mill uu iHwil
eKOHOMIKU HA0Y8A€ AKMYANbHOCMI AK 8 MeopemuyHOMY, Max i NpakmuuHomy ceHci. Petimurneosi
(iHOeKcHI) nOKA3HUKU OYiHKU Di3Hec-cepedosuuld 8 Kpaini 3aiiMarms C80€, 0OCUMb BAXNCIUBe Micle
8 aHANIMUYHI YAPABTIHCHKIU pobomi. Bonu €, 30kpema, opicHmupamu 01 iHO3eMHUX TH8eCopie npu
OYIHYi IHGeCMUYIUHOI NPUBAOIUBOCTI BION0BIOH020 Cepedosuld Ma NPUUHAMMI YNPAGTIHCLKUX PilleHb.

KarouoBi cioBa: mianprueMcTBo, Gi3HEC-CEpEeOBUIIE, TTOKA3HUKH CTaHy Oi3HEC-CEpeIOBHIIA,
YIpaBIIiHHSA, IHO3EMHE iHBECTYBaHHSI.
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After the entry into force of the new edition of the Customs code of Ukraine since mid-2012,
progress was achieved thanks to introduction and implementation of modern technologies of
customs control, the creation of institutions such as the authorized economic operator (hereinaf-
ter-AEO), risk management system (hereinafter — RMS), etc.

The process of transformation of the customs system of Ukraine to the standards of modern
customs administration is faced with the influence of negative factors that arose in the previous
period of development. They not only slow down the rates of introduction of positive changes,
but also conduce to adaptation of the old problems to new working conditions of customs au-
thorities of Ukraine.

2. Theoretical basis and legislation

The sources containing information on problematic issues in the work of the customs author-
ities of Ukraine include:

—news and specialized sites “Internet” (for example, “www. ord.com.ua”);

— materials of meetings, seminars, where the issues of customs regulation are discussed;

— analytical information of the State fiscal service of Ukraine;

— law enforcement and judicial information.

Research of problems of application by customs authorities of the customs legislation, inter-
action with participants of foreign economic activity (further — participants of foreign economic
activity), work of RMS and its efficiency is complicated for the objective reasons. There are
legally established restrictions on the dissemination of official customs information, as well as
obtaining it by third parties.

The purpose of the study — based on the analysis of problems in the work of the customs
authorities of Ukraine to determine the ways to solve them.

To date, customs is an important tool to ensure the public interest, namely:

— protection of the national market;

— security and welfare of the population;

— ensuring revenues to the budget.

An important basis for the development of customs are the principles of its implementation,
which reflect the system of fundamental, important provisions and values describing the
interaction between entities that carry out foreign economic activity (FEA).

In accordance with the legislation, the state customs affair is carried out on the basis of the
following principles:

1) exclusive jurisdiction of Ukraine on its customs territory;

2) exclusive powers of the bodies of income and fees of Ukraine in the framework of the
state customs Affairs;

(3) rule of law;

(4) legality;

5) observance of customs relations balance of interests of the state, individuals and legal
entities;

6) inadmissibility of double taxation;

7) unity of customs regimes;

8) transparency, publicity [1].

The course taken by Ukraine to integrate the economy to the European community requires
further harmonization of national legislation with international standards, consolidation of gen-
erally accepted standards in international practice. Modern legislation in the field of foreign
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trade of Ukraine is in the process of continuous improvement thanks to the reform processes
that has been led in the state. But there are obstacles on the way of reformation caused objective
and subjective factors.

The current practice of application of customs legislation allows cases of non-compliance of
customs authorities of Ukraine with the rights of traders.

Such actions can justify the necessity of fulfilling the internal tasks set before the customs
authorities (for example, achieving indicators for collecting customs payments by increasing
the customs value of goods).Customs officials may violate the rights of traders also because of
personal or other interest(execution of management instructions, under the influence of third
parties,for other reasons).

The stereotype of behavior providing restriction or violation of the rights of participants of
foreign economic activity for the purpose of achievement or performance of the tasks set by
higher bodies or officials practically never leads to occurrence of negative legal consequences
for violators — attraction them to the certain type of responsibility (disciplinary, civil, criminal)
by the legislation.

Impunity entails the violation of the rights of participants of foreign trade activities by offi-
cials of customs bodies as well as corruptive practices.

Violation of the rights of foreign trade participants, as the practice of customs control, may
occur due to the quality of training of customs authorities to solve their tasks. The mechanisms
of modern customs administration suggest a change in the functional orientation and level of
training of customs officials — today there is a need for specialists inclined to analytical work,
who in addition to knowledge of customs legislation are able to study and analyze the processes
and changes taking place in international trade, as well as to assess their impact on the technol-
ogy of customs control [2]. The lack of specialists of appropriate qualification leads to errors in
the application of the provisions of customs legislation and the implementation of norm-setting,
the functioning of RMS.

For foreign trade participants, the reasons for the restriction (violation) of their rights by
customs officials are not of fundamental importance, since in any case they bear negative con-
sequences. Challenging the actions and decisions of officials may entail additional commercial
risks associated with further “corporate revenge” on the part of customs authorities. Therefore,
many traders perceive illegal actions of customs officials as a negative factor, which can not be
influenced.

Interaction of customs authorities with participants of foreign economic activity.

Customs administration at the present stage involves the establishment of interaction of
customs authorities with the business community, which is based on mutual interests, variable
forms of cooperation, the desire for trusting relationships [3].

Interaction of customs authorities with foreign trade participants can be formalized, as well
as be informal.

The formal interaction should include:

— interaction in accordance with the provisions of existing regulations during the implemen-
tation of customs control;

— establishment of formal cooperation in various forms.

The WTO Framework of standards States that customs administrations should establish part-
nerships with representatives of the business community in order to involve them in the work to
ensure the safe and secure functioning of the international supply chain.

The basis of the partnership of customs authorities with representatives of the business com-
munity are:
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1) mutual interests;

2) the degree of trust in each other.

Under mutual interests should be understood, on the one hand, the involvement of the
customs authorities of bona fide participants of foreign trade activities to assist in the task
of minimization of customs risks, on the other hand, the desire of traders to minimize their
commercial risks associated with the carrying out of customs control, sovershennoletnih other
operations [4].

Trust in each other is the understanding of foreign trade participants of the legality and
validity of the actions of customs authorities and confidence in their impartiality, and from the
customs authorities — the establishment of formal cooperation with bona fide foreign trade par-
ticipants.

The mechanism of partnership is the cooperation of the customs authorities of Ukraine with
the AEO. The Institute of AEO in Ukraine is at the stage of formation, so the partnership be-
tween the customs authorities and AEO currently do not have the same rezultates as in many
other countries where they are long-term and mutually beneficial [5].

Development of the Institute of AEO in Ukraine interferes with the formal cooperation be-
tween representatives of individual traders and customs officials.

Lack of formalized coordination between the customs authorities with participants of for-
eign economic activity flechette an increase in informal contacts. They in turn entail corrup-
tion risks, and as their consequence -potential risks of violation of the customs legislation
[6]. Foreign trade participants who do not have or have not been able to establish informal
contacts with customs authorities, but are aware of their presence in other foreign trade par-
ticipants, begin to lose confidence in the actions of customs authorities.Such foreign trade
participants may attempt to establish informal contacts, or begin to conduct minimization
of their commercial risks associated with customs control, using a variety of methods and
schemes, including illegal ones.

The lack of a sufficient number of AEO in the structure of foreign trade participants of
Ukraine, who are interested in cooperation with the customs authorities in order to promote
compliance with customs legislation by all foreign trade participants, is one of the problems of
the development of the customs system of Ukraine.

Efficiency of RMS operation.

The customs authorities of Ukraine use one of the best national program complexes “Inspec-
tor 2006”in their activities for customs control and customs clearance. Its actual and potential
capabilities allow to solve any problems on application of RMS [7].

The main objectives of the use of RMS by customs authorities are:

— ensuring the effectiveness of customs control and the use of customs resources;

— creation of conditions for speeding up and simplifying the movement of goods across the
customs border.

The task of the customs system is to maintain a balance in the implementation of these tasks.

If one of the purposes of using RMS is given a clear preference (for example, the effec-
tiveness of customs control), the RMS can be transformed from a risk management tool into a
business management tool. Through the use of RMS, it is possible to show the impact on the
redistribution of cargo flows, changes in the characteristics of goods (cost, etc.) essential for
the results of customs control, etc. SUR allows you to restrict the holding of foreign economic
activities of individual traders and/or predstavleniyah, which may not have an objective need
and/or justification.

Such application of RMS is typical for the customs system of Ukraine at the present time.
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For traders SUR is a non-personalized system of decision-making associated with potential
JIOTIOJTHUTEITbHBIMUKOMMepUeckuMuprckamu.In the process of using RMS, conflict situations
may arise, their solution depends on the level of interaction between customs authorities and for-
eign trade participants.Lack of proper interaction means for traders that commercial risk factors
are not specific cases of application of RMS, and the activity of customs authorities as a whole.

Decisions generated by RMS are challenged by traders in court, which means the lack of
business confidence in the customs authorities. Judicial bodies in the process of consideration
of complaints of foreign trade participants give a legal assessment of the work of customs
authorities, and indirectly assess the effectiveness of the use of RMS.

Currently, the effectiveness of the use of RMS is assessed by the following entities:

— customs administration (departmental assessment);

— foreign trade participants (external evaluation by stakeholders);

— judicial authorities (external evaluation by independent persons, as required).

For the customs authorities of Ukraine performance indicators of RMS is the number of
identified risks and the availability of high results achieved from the application of measures
to minimize them, as well as an increase in the percentage of bona fide traders and the volume
of their foreign economic operations.

These performance indicators of RMS are interdependent and interdependent. Improving
the effectiveness of the application of measures to minimize risks objectively should help
reduce the number of unscrupulous traders.

But all these indicators are operated by the person interested in their positive dynamics —
the State Fiscal Service of Ukraine.

Departmental assessment of the results of the RMS does not allow to objectively deter-
mine the status of compliance with customs legislation by traders, to establish what influence
of RMS (negative or positive) has on the implementation of foreign trade, as well as to evalu-
ate the activities of customs authorities on the effectiveness of the RMS. The evaluation of the
work of the RMS should be carried out with the participation of all stakeholders. In addition to
the customs authorities, these include foreign trade participants, as well as other state bodies
that exercise departmental control over the state of domestic processes that depend to a greater
or lesser extent on foreign economic activity.

Only on the basis of comparison and analysis of indicators of activity of customs bodies on
the application of SUR with the results and analysis of the activities of other state bodies and
associations, and other associations of participants of foreign trade, the independent expert
organizations (including international), which reflect the influence of the state in the sphere of
foreign economic activity on the processes under their competence, it is possible to evaluate
the efficiency of the SUR and the customs system as a whole.

The index of Ukraine in the doing business rating (international trade) is one of such inde-
pendent assessments of the effectiveness of the customs administration of Ukraine.

The solution of topical issues of customs administration is associated with the presence
of a modern and effective system of customs management. Many problems of the customs
system of Ukraine are not solved or are not solved quickly and effectively due to management
errors that have arisen as a result of the merger of the customs and tax authorities of Ukraine
into a single Agency — the SFS of Ukraine.

3. Conclusions

Based on the above, the main aspects should be highlighted:

— the development of the customs system of Ukraine is aimed at the achievement of in-
ternational standards of customs administration, the basis of which are the provisions of the
Kyoto Convention and the WTO Framework of standards;
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— the introduction of the provisions of international regulations in the national customs legis-
lation, as well as the use of modern technologies of customs control is not a guarantee of achiev-
ing improvements in the field of foreign trade and improving the efficiency of customs control;

— the presence of unsolved problems in the previous periods of development of the cus-
toms system of Ukraine, leads to the fact that the introduction of modern forms and methods
of customs control (for example, the use of RMS) has both positive and negative impact on
the rule of law and the intensity of foreign trade;

— the modern system of customs administration should be based on the formalized interac-
tion of customs authorities with foreign trade participants;

— variable formalization of interaction between foreign trade participants and customs
authorities helps to minimize commercial and customs risks, allows to participate in the as-
sessment of the effectiveness of the work of the representative of the business community, and
also helps to establish the process of discussion and resolution of issues of law enforcement
of customs legislation;

— the development of foreign economic activity in Ukraine, its intensity, qualitative and
quantitative composition of foreign trade participants largely depends on the definition of the
leadership of the SFS of Ukraine customs administration priorities that will help to establish
and maintain a balance between ensuring the effectiveness of customs control and assistance
to foreign trade participants in foreign economic operations.

At the same time, taking into account the “package of reforms” approved by the President of
Ukraine, in particular on decentralization Vlast, and the trend of global integration, today Ukraine
faces the task of improving its state policy in the field of foreign trade. In fact, it is necessary to
change the priorities of management functions — the transition from purely administrative manage-
ment to balanced regulation. Among the methods of foreign trade regulation (legal, administrative,
economic and socio-psychological), the international community provides an obvious priority to
legal methods as the basis for the formation and functioning of other mechanisms of public man-
agement of such a system of management. Taking this into account, we believe that the state policy
of Ukraine in the field of foreign trade should be aimed at improving the system of methods of its
implementation by adjusting the domestic legislative framework, expanding Ukraine’s participa-
tion in international relations, as well as the introduction of remote control in the field of foreign
trade and remote customs surveillance.
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MUTHE AJIMIHICTPYBAHHS B YKPATHI: IPOBJIEMHA PO3BUTKY

Ounexcanap MOJIIYK,
VYuisepcumem mummoi cnpasu ma ¢hinancis, Yxpaina
policykl@mail.ru

Cyuacne nayionanbhe MumHe 3aKOHOOABCMBO YOOCKOHANIOEMbCA MA PO3GUBAEMbCS Yy GIONOGIOHOCMI
00 MidHCHAPOOHUX MeHeOenyitl ma 3 ypaxyBaHHAM OCHOBHUX MINCHAPOOHUX KOHGeHYIl 6 cghepi MUMHO20
pezyniosanns. Ocobnuso npumimuum cmae yeii npoyec nicis pamuikayii Yeoou npo acoyiayiio migxc
Vrpainoro ma €Cy 2014 p.

Pazom 3 mum, ax 3a3Hauaromo Hawi MidCHAPOOHI NAPMHEPU, 3HAYHA KITbKICIb NUMAHb, AKI NOBUHHI 01U
Oymu po3s’azami nicas nionucanHa Yeoou sanuwaromsca Hegupiwienumy. Tax, Hanpuxknaod, 8 Vipaini ne
3aNPOBAOIHCEHO THCIMUNYTI YTIOBHOBAHCEHO20 eKOHOMIUHO20 ONEPAMOpa, He eeKmusHo Npayioe cucmema
VNPAGIIHHA PUSUKAMU TOUYO.

Y npononosaniti cmammi 00cniodncyiombcst OCHOSHI npobiemi ma OKpecuolombes UILAXYU POIGUMKY Md
YOOCKOHANIEHHS. MEXAHI3MY MUmMHo20 adminicmpyeanns, 6 Yxkpaini. IIpoonemu suxiadeni 3 ypaxyeanHsim
V3a2anbHEeHHA NPAKMUKY  30iUCHEHHS. MUMHO20 KOHMPONIO, 3 YPAXYBAHHSIM 3ANPOGAONCEHHA HOBUX
MexHONO2Il ma iMnieMeHmayii 8 HayioHanbHe 3aKOHOOABCIBO NPUNUCIE MIHCHAPOOHUX aKmig. 30ilicHeHo
ananiz axmopis ma ymos, ujo He2amusHo 6NIUBAIOMy HA NPABO3ACNOCOBHY OIATLHICIb MUMHUX OP2aHi8
Vkpainu, snuocyroms i epekmusHicme.

3okpema, 0o8edero, W0 PO3GUMOK 306HIUHLOCKOHOMIYHOI OisibHOCmI 6 YKpaini, ii iHmeHcusHicmy,
AKICHULL Ma KUIKICHUIL CKIIAO CY0 €KMig 308HIUHbOCKOHOMIUHOI QIATbHOCHI NOBHOK MIPOK 3ANIeNCUNb
6i0 npiopumMemHUX HANPAMKI® MUMHO20 AOMIHICMPY8AHHA, SAKI OyOymb BUSHAYEHI KepigHUYmMeoM
HAYIOHANbHOT MUMHOI adMinicmpayii. YOocKonanenna Mexanizmy MUmHo2o aOMiHiCmpyeaHHs NOBUHHO
nepeobauamu  3miny npiopumemy YNpAguiHCOKUX QYHKYil — nepexio 6i0 aOMIHICMPAmMusHUx 00
EKOHOMIUHUX Memo0ig YNpasuiHcokoi disiiHocmi. Hayionanoha mumua aominicmpayis NOGUHHA OLbu
WUPOKO GUKOPUCIIOBYSAMY MAKI MEMOOU AK NOCM-ayoun, OUCManyilinutl KOHmMpPos 3a cyb ekmamu
306HIUHLOCKOHOMIYHOI OIIbHOCI, HAOGHHA NeGHUX Ninbe Ma npegepenyili CYMIHHUM CYO exmam
20CNOOAPIOBANHS. MOWO, CNPOWJEHHS. U000 HUX NPOYEOYD MUNHO20 KOHMPOTIO MA OOPMIEHHS IMOUO.
Bsaoicaemo, wo minbku O0ocseHeHHA PO3YMHO20 OANAHCY MidC 00CA2oM U eeKMUBHICmIO MUMHUX
npoyeoyp ma 3a6e3neueHHIM peanizayii eKOHOMIMHUX NPag cyd €KMig 306HIUHbOCKOHOMIYHOL OISIbHOCTI
cnpusmume NiOBUUeHHIO PIBHA PUHKOBOT KOHKYPeHyli 6 Oepicagi, 003601umy weudule inmezpysamu
HAYIOHATbHY eKOHOMIKY 6 C8In08e 20Cnodapcmeo.

KiouoBi caoBa: MuTHe aaMiHicTpyBaHHS, ydacHWk 3EJI, mopymieHHs mpaB, Oi3Hec-
CITIBTOBapUCTBO, PU3UKH, €(DEKTUBHICTD.
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CUSTOMS MUTUAL ASSISTANCE AGREEMENTS IN THE LIGHT
OF ARTICLE 12 TFA - A GLOBAL PERSPECTIVE

Customs co-operation at international, regional and global levels is aimed at ensuring compliance
with applicable laws and regulations and improving trade flow control through the exchange
of information on Customs aspects such as transit, export and import declaration data, origin
and valuation-related information, trader-related information and in particular information on
customs fraud. This exchange of data is currently a key element of the WTO TFA and Article 12
of the TFA considers all the necessary components for such an exchange of information, such
as the requesting country s need, verify its request, protect the exchanged data, and ensure the
confidentiality of data and the exchange of data based on the principle of reciprocity. Article 12 TFA
also refers to bilateral and regional mutual administrative assistance agreements, which remain
the main tool for governments and customs administrations to engage in such cooperation. This
paper investigates the different approaches and lists the Customs Mutual Assistance Agreements
(CMAAs) of mayor stakeholders in Global Trade, of medium trade nations and of small countries.
23 tables are displaying the results of this research. It investigates CMAAs by help of direct
publications on their CMAAs and of other nations that are not publishing data on their CMAAs
by pooling data published by other nations. The paper concludes that bilateral mutual agreements
are favorable for large nations but difficult to negotiate for small nations. Finally it calls for the
importance of regional mutual customs cooperation.

Key words: Customs law, Customs classification, Tariff schedule, Harmonized System (HS)
Nomenclature, General Rules, Headings, Notes, Subheading notes, Additional notes, Common
Customs Tariff (CCT), Combined Nomenclature (CN), European Union (EU).
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Carsten WEERTH, 1. Introduction

Main Customs Office Bremen, Simplification of trade and transport procedures is inter-
Federal Customs Service of preted in a broad sense, as the simplification and harmoniza-
Germany, FOM University of tion of procedures and documentation for international trade
Applied Sciences in Economics and ~ and transport. It creates a favorable business environment, re-
Management, Bremen, Germany duces the overall cost of international trade and transport, ap-
carsten.weerth@gmx.de plying best international practices in national procedures. The

multilateral trade negotiations under the auspices of the World
Trade Organization (WTO) have significantly reduced tariff
barriers. This paper introduces the different tools for customs
cooperation and it investigates for the first time the number of
Customs Mutual Assistance Agreements (CMAAs) of major
World Trade Nations (EU, US, Australia, Canada, China, Ja-
pan, New Zealand, South Africa and South Korea), of medium
trade nations (India, Turkey and UAE) also of small countries
(Algeria, Mauritius, Morocco, Hong Kong and Taiwan). It
investigates CMAAs by help of direct publications on their
CMAAs and of other nations that are not publishing data on
their CMAAs by pooling data published by other nations.
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1.1. Legal Framework for Customs cooperation

The World Customs Organization (WCQO) has developed a framework for Customs coopera-
tion which consists of different binding and non-binding instruments.

There are various obligatory and optional legal instruments provided by internation-
al organizations - the WCO and other international economic organizations such as the
United Nations:’

WCO-Recommendations (non-binding)

— 1953 Council Recommendation on Mutual Administrative Assistance

— 1967 Recommendation of the Customs Co-operation Council on the Pooling of Information
concerning Customs Fraud

— 1975 Council Recommendation on the Pooling of Information concerning Customs Fraud

WCO-Declarations (non-binding)

— 2000 Cyprus Declaration

WCO: Binding Instruments

— Revised Model Bilateral Agreement - June 2004

— Guides for Regional Mutual Administrative Assistance in Customs matters (2002)

— Convention on mutual assistance and cooperation between customs administrations
(Naples II)

— Council Regulation on Mutual Assistance for Application of the Law on Customs (1997)

— Convention on the Use of Information Technology for Customs Purposes (1995)

— International Convention on mutual administrative assistance for the prevention,
investigation and repression of Customs offences (Nairobi Convention, JC) (1980)

— International Convention on mutual administrative assistance in Customs matters
(Johannesburg Convention) (has not entered into force)

— United Nations Instruments (binding)

— Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1998
(Vienna Convention)

— Convention Against Transnational Organized Crime, 2000 (Palermo Convention)

— UNCITRAL Model Law on Electronic Commerce with Guide to Enactment, 1996

What one can state after this long list of legal instruments is that mutual customs assistance is
done on the basis of the NC but not only and in many cases with other WCO and/or UN instru-
ments. In particular bilateral customs mutual assistance agreements (CMAAs) have been drawn
by help of the WCO since its first publication in 1967.

1.2. Article 12 TFA

Article 12 of the Trade Facilitation Agreement (TFA)? is concerned with customs coopera-
tion. This topic is of eminent importance for Trade Facilitation because risk analysis and mutual
data exchange is part of the global trade picture.

In particular, Art. 12 TFA provides a list of terms and requirements for the Member States
concerning the exchange of information. It is intended to monitor confidentiality when exchang-
ing information. This article allows member states of the WTO within the framework of national
legal systems to set a timeframe for the provision and receipt of information. Moreover, WTO
member states can even conclude or maintain bilateral, multilateral or regional agreements for
the exchange of customs information. Sections 1, 3, 6 and 7 of the RKC contain provisions for
cooperation between customs administrations. For example, Standard 6.7 provides the follow-
ing: “Customs should seek cooperation with other customs administrations and conclude agree-
ments on mutual administrative assistance with a view to improving customs control”.

As for the use of information technology, the more specific provisions on this are contained
in the RKC. Chapter 7 of this Convention provides for the use of information technology by the
customs authorities in cases where it is economically profitable and effective for the customs
service and participants in trade activities.

I See WCO, Mutual Administrative Assistance (2018b), URL: http://www.wcoomd.org/en/topics/enforce-
ment-and-compliance/instruments-and-tools/wco-and-international-instruments-on-mutual-administrative-
assistance.aspx, viewed 8 April 2018.

2 The full text is available in English under URL: https://www.wto.org/english/docs_e/legal e/tfa-nov14 e.htm.
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It should be noted that when implementing information technology, consultations are con-
ducted with all parties that have a direct relation to it (7.3, RKC). Also, in Standard 7.4 of the
RKC it is envisaged that new or amended legislation of the states that have ratified the provi-
sions of the RKC should provide for: 1) electronic methods for the exchange of commercial
information; 2) the combination of electronic methods and methods for certifying the authentic-
ity and identity of documents on paper; 3) the right of the customs service to keep information
for use for customs purposes and, if necessary, exchange such information with other customs
administrations, as well as legal entities

2. Examination of the Customs Mutual Assistance Agreements (MCAAs)

2.1. Material and Methods

This examination was conducted by help of an internet research regarding data on CMAAs
of major global trade nations and also of medium and minor trade nations which have been
published by them. Furthermore data has been obtained about other parties which have not pub-
lished any data on their CMAAs by help data pooling of other publications.

2.2. Results

The results of direct publications are shown in Tables 1-14.

Table 1
Customs Mutual Assistance Agreements (CMAAs) of the US?

Country WCO WTO
Algeria
Argentina
Australia
Austria
Azerbaijan
Bahrain
Belarus
Belgium
Brazil
Bulgaria
Canada
Chile
China
Colombia
Costa Rica
Cyprus
Czech Republic
Denmark
Dominican Republic
Ecuador
European Community
Finland
France
Gabon
Germany

*

Wl + |+ |+

|* +

e R R e R e e I e e B o e R o e e

A R A R R R A A R A A B s

3 See US Customs and Border Protection Service, 2018.
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Greece

Honduras

Hong Kong

Hungary

India

Indonesia

Ireland

Israel

Italy

Japan

Jordan

Kasakhstan

Kenya

Latvia

Lithuania

Malaysia

Maldives

Malta

Mauritius

Mexico

Mongolia

Montenegro

Morocco

Netherlands

New Zealand

Nigeria

Norway

Pakistan

Panama

Peru

Philippines

Poland

Portugal

Romania

Russian Federation

Senegal

Serbia

M A A R R A R A A R R A R A R R A A R B A R A R B EA A R EA B B

Singapore

Slovakia

South Africa

South Korea

Spain

Sweden

e e I e e e I o I I e e e I e I I I e I I e e o I I I I I I e I I I e e e S o e R )

N E R A
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Taiwan - +
Trinidad & Tobago + +
Turkey + +
Ukraine + +
United Kingdom + +
Uruguay + +
Venezuela + +
Summary 75 CMAAs 74 71
*WTO Observer
Table 2
Customs Mutual Assistance Agreements (CMAAs) of Canada*

Country WCO WTO
European Community + +
France + +
Germany + +
Mexico + +
Netherlands + +
South Africa + +
South Korea + +
USA + +
Summary 8 CMAAs 8 8

Table 3
Customs Information Sharing Memorandum of Understandings (MOUs) of Canada’

Country WCO WTO
Australia + +
Caribbean Zone + -
Great Britain (UK) + +
Mexico + +
Hong Kong + +
Japan + +
New Zealand + +
Summary 7 MOUs 7 6

*WTO Observer

*See Canada Border Services Agency, 2012.
’ See Canada Border Services Agency, 2012.
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Table 4
Customs Information Sharing Mutual Legal Assistance Treaties (MLTAs) of Canada®
Country WCO WTO
Argentina
Austria
Australia
Bahamas
Belgium
Brazil
China
Czech Republic
France
Germany
Greece
Hong Kong
Hungary
India
Israel
Italy
Mexico
Netherlands
Norway
Peru
Poland
Portugal
Romania
Russian Federation
South Africa
South Korea
Spain
Switzerland
Sweden
Thailand
Trinidad and Tobago
Ukraine
United Kingdom
Uruguay
USA
Summary 35 MLTAs

Y|+ |+ |+

e I I e I I e I I o I I e o I I B I I e I I B I I e e I e e I e o o e

ol o I e I I e I I o B I I R I I o I I (o I [ I e [ o I I (o R [

w
Y
W
=~

¢See Canada Border Services Agency, 2012.
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Customs Mutual Assistance Agreements (CMAA) of Taiwan’

Country WCO

WTO

Canada

China

India

Israel

4|+ ]+

Macedonia

New Zealand

Philippines

United States

o+ [+ |+ +|+|+|+]|+

Summary 8 CMAAs

[+

Customs Mutual Assistance Agreements (CMAAs) of Japan®

Country WCO

WTO

China

European Community

Germany

Italy

Mexico

Netherlands

Norway

Russian Federation

South Africa

South Korea

Spain

A A EA A R R A s

USA

e B e ) e o e e e

Summary 12 CMAAs 12

—_
[\

*WTO Observer

Customs Mutual Assistance Arrangements of Japan’

Country WCO

WTO

Australia +

+

Belgium

Canada

France

+|+[+]+

Hong Kong

Macao

New Zealand

United Kingdom

<+ [+

Summary 7 CMAAs

oo+ |+ |+ [+[+]|+|+

7 See Republic of China (Taiwan), 2018.
# See Japan Customs, 2018.
° See Japan Customs, 2018.

Table 5

Table 6

Table 7

Customs Scientific Journal, Ne 1, 2019

87



Country

WCO

WTO

Albania

Algeria

Andorra

Antigua and Barbuda

Armenia

Azerbaijan

Bahamas

Barbados

Belize

Bosnia and Herzegovina

Botswana

Cameroon

Canada

Chile

China

Colombia

Costa Rica

e e o I o B e O B ) o S S

Dominica

Dominican Republic

Egypt

+[+ |

e B e e B o B I B ) W [ S (L [ () R (W

Faroe Islands

Fiji

Georgia

Ghana

]+

Grenada

Guatemala

Guyana

Honduras

Hong Kong

Iceland

Ivory Coast

India

Israel

Jamaica

Japan

Jordan

Kazakhstan

[ ]

Kosovo

Kyrgyzstan

Lebanon

Lesotho

o B B o o ) S I B R B e e e P

Liechtenstein

S EAREAE

Macedonia/FYROM

Madagascar

Mauritius

Mexico

[+ [+

|+ [+

Table 8

Customs Mutual Assistance Agreements (CMAA) of the European Union (EU)"

10°See European Commission, OLAF, Legal Framework, Agreement with third parties, 2017 and European

Commission, Press Releases on the EU-New Zealand CMAA, 2017.
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Moldova

Montenegro

Morocco

Mozambique

Namibia

New Zealand

Nicaragua

Norway

|+ [+ [+

Palestinian Authority

Panama

Papua New Guinea

Peru

]

Russian Federation

Saint Christopher and Nevis

+

Saint Lucia

Saint Vincent and the
Grenadines

El Salvador

|+ || ]

San Marino

Serbia

Seychelles

South Africa

South Korea

Suriname

Swaziland

Switzerland

Tajikistan

Trinidad and Tobago

Tunisia

Turkey

Turkmenistan

Ukraine

USA

Uzbekistan

Zimbabwe

S+ [+ ]|

Summary 80 CMAAs

Rl |+ [F |||

*WTO Observer
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Table 9
Customs Mutual Assistance Agreements (CMAAs) of India'

Country WCO WTO
Australia + +
Brazil + +
China + +
Egypt + +
European Union + +
Hong Kong + +
Iran + -*
Israel + +
Maldives + +
Russian Federation + +
SAARC - -
South Korea + +
United Kingdom + +
USA + +
Uzbekistan + -k
Summary 15 CMAAs 14 12

*WTO Observer
Table 10
Customs Mutual Assistance Agreements (CMAAs) of the United Arab Emirates'

Country WwWCO WTO
Algeria + -k
Argentina + +
Armenia + +
Azerbeijan + -*
India + +
Kazakhstan + +
Maldives + +
Morocco + +
Netherlands + +
Pakistan + +
South Korea + +
Summary 11 CMAAs 11 9

*WTO Observer
Table 11
Customs Mutual Assistance Agreements (CMAASs) of Mauritius®

Country WwWCO WTO
Netherlands + +
Pakistan + +
USA + +
Summary 3 CMAAs 3 3

'See Government of India, 2018.
12 See UAE Customs Service, 2018.
13 See Mauritian Customs Service, 2018.
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Table 12
Customs Mutual Assistance Agreements (CMAAs) of Turkey
which have entered into force'

Country WCO WTO
Afghanistan
Albania
Algeria
Bahrain
Belarus
Belgium
Bosnia-Herzegovina
Bulgaria
Chile
China
Croatia
Cuba
Czech Republic
D-8
Egypt
Estonia
Georgia
Greece
India
Iran
Israel
Italy
Jordan
Kazakhstan
Kosovo
Kuwait
Kyrgyzstan
Latvia
Lithuania
Macedonia
Mexico
Moldova
Mongolia
Morocco
Netherlands
Pakistan
Palestine
Poland
Romania
Russian Federation
Saudi Arabia
Serbia
Slovakia
Slovenia
South Africa
South Korea

+

e R e Ea e B R e e R S

e R I e B e B o I ) N ) I S ) I R Y Y

]+

]

e Ea I R e B e e e R e R e R R e e R e R e R e R e R e R Ea R

[+ e ]

14See Turkish Customs Service, 2018.
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Spain

Sudan

Syria

Tajikistan

Turkmenistan

Ukraine

United Kingdom

USA

Uzbekistan

Summary 55 CMAAs

R+ |+ [+ +|+[+]|+]|+]+

S+ +] |+ %] %]+

*WTO Observer

Customs Mutual Assistance Agreements (CMAAs) of Turkey
which have not entered into force'

Country

WCO

Azerbaijan

+

Bangladesh

Brazil

Libya

Qatar

Montenegro

Oman

Tunisia

Yemen

Summary 9 CMAAs

O+ [+ |+ |+ |+ |+]|+ |+

\1+++++'*++'*§
=)

*WTO Observer

Customs Mutual Assistance Agreements (CMAA) of Argentina'®

Country

WCO

WTO

Azerbeijan

+

Bolivia

Chile

France

Hungary

India

Italy**

Libya

|+ [+ [+ [+

Yl |+ ||+ ]+

MERCOSUR

Russian Federation

Spain

[+

USA

Summary 12 CMAAs

11

S+ +]+]

*WTO Observer
**Agreement pending parliamentarian approval

15 See Turkish Customs Service, 2018.
16 See Argentinean Customs Service, 2018.

Table 13

Table 14
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14 tables of direct publications by countries are showing the different approaches of the
countries investigated which have published data on mutual customs assistance agreements.
This study is incomplete (since it only covers only about 10 out of 164 WTO and 182 WCO
member states) but it gives a deep insight in this secretive topic of customs assistance.

Some data on CMAAs can be obtained by help of data pooling by publications about some
other countries such as Algeria, Argentina, China, Hong Kong, Morocco, Russia, Australia, New
Zealand, South Africa and South Korea (tables 15-23).

Table 15
Customs Mutual Assistance Agreements (CMAAs)
of Algeria which have entered into force!’

Country
EU
Turkey
UAE
US
4 CMAAs

Table 16
Customs Mutual Assistance Agreements (CMAAS)
of China which have entered into force'®

Country
Canada
EU
India
Japan
Taiwan
Turkey
US
7 CMAAs

Table 17
Customs Mutual Assistance Agreements (CMAAs) of Hong Kong which have entered
into force®

Country
Canada
EU
India
Japan
US
7 CMAAs

'7Data pooling by help of other publications.
18 Data pooling by help of other publications.
19 Data pooling by help of other publications.
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Customs Mutual Assistance Agreements (CMAAS) o
f Morocco which have entered into force?

Country

EU

Turkey

UAE

(0N

4 CMAAs

Customs Mutual Assistance Agreements (CMAAS)
of the Russian Federation which have entered into force?!

Country

Canada

EU

India

Japan

Turkey

US

6 CMAAs

Customs Mutual Assistance Agreements (CMAASs)
of Australia which have entered into force?

Country

Canada

India

Japan

UsS

4 CMAAs

Customs Mutual Assistance Agreements (CMAAS)
of New Zealand which have entered into force®

Country

Canada

EU

Japan

Taiwan

US

5 CMAAs

2 Data pooling by help of other publications.
2! Data pooling by help of other publications.
22 Data pooling by help of other publications.
% Data pooling by help of other publications.

Table 18

Table 19

Table 20

Table 21
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Table 22
Customs Mutual Assistance Agreements (CMAAS)
of South Africa which have entered into force?*

Country
Canada
EU
Japan
Turkey
UsS
5 CMAAs

Table 23
Customs Mutual Assistance Agreements (CMAAS)
of South Korea which have entered into force*

Country
Canada
EU
Japan
India
UAE
UsS
6 CMAAs

Tables 15 to 23 have been derived by help of data pooling of publications by other countries
on CMAAs and they are showing that other major trade nations Australia, New Zealand, China,
Russian Federation, South Africa and South Korea are also having CMAAs but also the minor
trade nations Hong Kong, Algeria and Morocco.

3. Discussion

Data in 23 tables is showing that major global trade nations are able to negotiate CMAAs
with many countries (EU: 80 bilateral agreements, US: 75 bilateral agreements, Canada: 50 bi-
lateral agreements). However other major global trade nations have concluded only few bilateral
agreements (Japan: 8 bilateral agreements, China: 7 bilateral agreements, Russian Federation:
6 bilateral agreements, South Korea: 6 bilateral agreements®®). Medium trade nations are also
able to negotiate many bilateral agreements, notably Turkey with 55 CMAAs and further nine
agreements which have not entered into force.

Canada has three different approaches regarding the agreement types: CMAAs, Customs
Information Sharing Memorandum of Understanding (MOU) and Customs Information Sharing
Mutual Legal Assistance Treaties (MLTAs)? (see tables 2-4).

2 Data pooling by help of other publications.
% Data pooling by help of other publications.

2Data on China and the Russian Federation have been obtained by pooling and have not been published openly;
the real number of bilateral (disclosed) agreements may be higher.

27 See Canada Border Services Agency Customs Cooperation Case Study for Canada (2012), URL:
https://www.wto.org/english/tratop _e/tradfa_e/case studies e/cc_can_e.doc, viewed on 8 April 2018.
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Japan has two different approaches for customs assistance agreements: CMAAs and Cus-
toms Mutual Assistance Arrangements (see tables 6, 7).

One of the big differences are the way the nations have published the agreements and data
on the CMAAs — the countries in tables 1-14 have published the data on the internet whereas
the CMAAs of the eight nations covered in tables 15-23 have not published any data publicly on
the internet. Data pooling of other published data can give a rough picture about their activities
concerning mutual customs assistance however it must be assumed that nations such as China
and Russia have many more CMAAs with other countries.

4. Conclusions

Bilateral customs mutual assistance agreements (CMAAs) are currently the most important
legal instrument of international customs co-operation since the multilateral Nairobi Conven-
tion is outdated and has never been very popular and the new Johannesburg Convention has not
entered into force until 2018.%

In particular the major global trade nations US and EU have concluded many CMAAs but
also medium trade nations such as Canada and Turkey have concludes numerous CMAAs (or
similar types of agreements, whereas some major trade nations such as Japan have concluded
only 19 CMAAs. Small trade nations have traditionally smaller negotiation power in pursing
their interests but have the same obligations as their partners since the agreement are about mu-
tual assistance and information exchange.

Many trade nations are not publishing data on their CMAAs but data pooling on other publications
can share a light on their CMAAs, however such datasets stay incomplete (see tables 15-23 on China,
Russia, Australia, New Zealand, South Africa, South Korea, Algeria, Morocco and Hong Kong.

The Trade Facilitation Agreement (TFA) has entered into force on 22 February 2017 has
been signed by 135 WTO member states until the end of March 2018% — these will fully imple-
ment the TFA. Many more agreements on mutual customs assistance will be negotiated, sigened
and agreed.

Article 12 TFA clarifies the importance of Customs assistance and states that bilateral agree-
ments already in force shall continue to deliver the data requested in order to combat internation-
al cross-border crime and prevent harmful attacks.

Many small trade nations should look into this issue by help of the WCO in order to make
good agreements and arrangements with their neighbouring countries. The WCO bilateral mod-
el customs mutual assistance agreement is available online together with a legal commentary
and advice.*

The best crime prevention can be obtained not only over long distances but with your next
door countries — therefore regional customs mutual assistance is as important as inter-continen-
tal customs cooperation.
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YIou IMPO B3AEMHY JOIMIOMOI'Y B MUTHHUX CITPABAX B KOHTEKCTI CTATTI 12
YIrojy 1mpo CIiPOIEHHSA MPOLEIYP TOPTIBJII - CBITOBA IEPCIIEKTABA

Kapcren BIPC,
Tonosne mumne ynpagninua micma bpemen, @edepanvna mumna cuyxcoa Himeuuunu,

Yuisepcumem npuxnaouux nayxk 6 eanysi ekonomiku ma meneoxcmenmy, bpemen, Himeuuuna

carsten.weerth@gmx.de

Mumna cnienpays Ha MIHCHAPOOHOMY, DeIOHAILHOMY A CGIMOBOMY DIGHSX CHPAMOBAHA HA
3abe3neyenHs OOMPUMAHHS YUHHO20 3AKOHO0ABCMBA MA HOPMAMUSHUX AKMIB, 4 MAKOIC HA NONINUEHHS
KOHMPOTIO 30 MOP2OBENbHUM NOTMOKOM WIAXOM 0OMIHY THopmayicto npo maxi mumui ocodnugocmi
AK MPAH3um, 0exiapayis ekcnopmy ma iMnopmy, NOX00XCeHHA, YIHHICMb Mo8apy ma 8ioomMocmi npo
mopeosyst, 30Kpema ingopmayis npo mumue waxpaticmeo. et 0omin danumu 6 Oanull 4ac € KIoY08UM
enemenmom Y200u COT npo cnpowennsi npoyedyp mopeieni, a cmamms 12 Yeo0u posensioae 6ci HeoOxiowi
KOMNOHeHmu 0t 00MIHy IHpopmayicto, maxi K nompeda 3anumyroyoi Kpainu, nepegipka 3anumy,
3axucm 0OMIHIOBAHUX OAHUX MA 3a0e3neueHHs KOHQIOeHYIHICMb OAHUX Mma 0OMIH OaHUMU HA OCHOBI
npunyuny gsaemnocmi. Y Cmammi 12 Yeoou COT npo cnpowjenns npoyedyp mopeigii makodxc tioemscs
1po 080CHMOPOHHI MA PeiOHANbHI Y200U PO 63AEMHY AOMIHICIPAMUBHY 00NOMORY, AKI 3ANUUAIOMbCA
OCHOGHUM THCMPYMEHMOM YpAdi6 ma MUmHux aominicmpayitl ona yyacmi 6 maxitl cnienpayi. Aemop
guuAE Pi3Hi NIOX0OU Ma NPeocmagisie CUCoOK Y200 npo 63a€MHy MUMHY OONOMO2Y 8 MUNHUX CHPABAX
3aYiKABTEHUX CIMOPIH Y MIJDCHAPOOHIU MOPeigii, KpaiH 3 cepeOHiM pigHeM PO36UMKY MOP2I6N Md MAIUX
Kpain. 23 mabnuyi idodpasicaioms pesyabmamu ybo2o 0ociiodcenns. Cmamms docriodncye Yeoou npo
B3ACMHY MUMHY 0ONOMO2Y, BUKOPUCIOBYIOUU NyOniKayil, AKI HANPAMY CHOCYIOMbCA NUMAKHA Y200 npo
B3AEMHY MUMHY OONOMO2Y MA THWUX KpaiH, AKi He ny6rikyloms 0ai npo ceoi Yeoou BMJ] uiniaxom
00 '€OHAHHS. OaHUX, ONyONIKOBAHUX [HWUMU Kpainamu. Aemop podumv 6UCHOBOK, WO 080CMOPOHHI
B3AEMHI Y200U € CRPUAMAUGUMYU OJISL 6ETUKUX KPAIH, ale UKIUKAIOMb MPYOHOWE 8 YACIUHI nepe2ogopis
OnA Manux Kpain. Ax pezyromam, 6 cmammi 00IpyHMOBYEMbCA BAACTUBICHL MUMHO2O0 CRIBPOOIMHUYMSA
HA 080CMOPOHHII Pe2iOHANbHII OCHOBL.

KirouoBi cioBa: MuTHE mpaBo, MUTHA Kiacudikamis, TapudHi CTaBKH, HOMEHKJIATypa
I'apmonizoBanoi cucremu (I'C), 3aranpHi npaBuiia, TOBapHa MO3MULIIS, TPUMITKH, TPUMITKH JI0
cyOno3uiit, 1onaTkoBi MpuMITKH, €quauid MuTHUE Tapud (EMT), KombinoBaHa HOMEHKIIATypa
(KH), €Bponeiicekmii Coro3 (€C).
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